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Welcome to the 30th issue of ReSolution® in which we draw on the experience and expertise 
of leading experts in the field to bring you commentary, articles and reviews on topical matters 
relating to domestic and international dispute resolution.

In this issue we take a closer look at the enforcement of foreign arbitration awards in Australia 
following  a failed contract agreement between Energy City Qatar Holding Company and Hub 
Street Equipment. We also look at a case where, on a rare occasion, the English Court was willing 
to rectify an insurance policy to recognise an arbitration clause agreed pre-contract.

In Resolution in Brief, Jackie Li takes us through the recent decision of Selevision Saudi Co v BeIN 
Media Group [2021] EWHC 2802 (Comm) in which the English High Court held that there is no 
jurisdiction to permit a counterclaim in proceedings to enforce a New York convention award 
pursuant to the English Arbitration Act given the “streamline” proceedings. Hannah Aziz’s article 
explores what a model clause is, how it operates and why it is vital for parties, ensuring easy 
access to efficient and effective dispute resolution processes. 

As always, I wish to take this opportunity to thank all our contributors. We are most grateful for 
the support we receive from dispute resolution professionals, law firms, and publishers, locally 
and overseas, that allows us to share with you papers and articles of a world class standard, and 
to bring you a broad perspective on the law and evolving trends in the delivery and practice of 
domestic and international dispute resolution. 

Contributions of articles, papers, and commentary for future issues of ReSolution® are always 
welcome. I do hope you find this issue interesting and useful. Please feel free to distribute 
ReSolution® to your friends and colleagues – they are most welcome to contact us if they wish to 
receive our publications directly.

-Editor

Warmest regards,

John Green
Editor
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Australia signs Singapore 
Convention on Mediation
Australia signed the United Nations Convention 
on International Settlement Agreements 
Resulting from Mediation, also known as the 
“Singapore Convention on Mediation” on 10 
September 2021. 

“A widely adopted Singapore Convention 
will promote efficiency in the use of judicial 
resources by encouraging parties to resolve 
their cross-border commercial disputes outside 
of courts,” said Australian Attorney-General 
Michaelia Cash in a joint press release on 
30 September 2021, announcing Australia’s 
signing.  Minister for Foreign Affairs Marise 
Payne added: “Signing the Convention 
demonstrates Australia’s support for enhanced 
simplicity, certainty and autonomy for parties in 
commercial disputes.”

The Singapore Convention on Mediation 
facilitates international trade and promotes 
mediation as an alternative and effective 
method of resolving commercial disputes 
by providing an effective mechanism for 
the enforcement of international settlement 
agreements resulting from mediation. It has 
been open for signature since 7 August 
2019. Australia is the 55th country to sign the 
Convention. 

Turkey and Honduras ratify 
Singapore Convention on 
Mediation
Two further countries, Honduras and Turkey, 
have ratified the Singapore Convention on 
Mediation. 

The ratification by Honduras was effected on 
2 September 2021 and the Convention will 
enter into force for Honduras on 2 March 2022. 
The ratification by Turkey was effected on 11 
October 2021 and the Convention will enter 
into force for Turkey on 11 April 2022. There 
are now eight countries that have ratified the 
convention. 

Ecuador ratifies ICSID 
Convention
The 1965 Convention on the Settlement 
of Investment Disputes between States 
and Nationals of Other States (the “ICSID 
Convention”) is a multilateral treaty which 
entered into force in 1966. It was designed 
to facilitate investments between countries 
by providing an independent platform for 
the conciliation and arbitration of investment 
disputes. The International Centre for Settlement 
of Investment Disputes (ICSID) is recognised as 

ReSolution in Brief
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one of the world’s leading institutions for the 
settlement of investment-related disputes.

Ecuador signed the Convention in 1986, 
but sent a written notice of denunciation to 
the World Bank Group in 2009 under former 
President Rafael Correa’s government. President 
Guillermo Lasso, who assumed the presidency 
in May this year, has subsequently arranged 
for both the signing and ratification of the 
Convention.  President Lasso’s power to ratify 
without the approval of the National Assembly 
has also been recognised by Ecuador’s 
Constitutional Court.

Benin and Iraq ratify Mauritius 
Convention on Transparency 
Benin and Iraq have ratified the United Nations 
Convention on Transparency in Treaty-based 
Investor-State Arbitration (the “Mauritius 
Convention on Transparency”). The Convention 
will come into force for Iraq on 20 February 
2022. The Convention contains the consent 
of signatories to apply the UNCITRAL Rules 
on Transparency, a set of procedural rules 
for making publicly available information 
on investor-State arbitrations arising under 
investment treaties. 

Iraq accedes to New York 
Convention
On 11 November 2021, Iraq became the 
169th State Party to the Convention on the 
Recognition and Enforcement of Foreign Arbitral 
Awards (the “New York Convention”). The 
Convention will enter into force for Iraq on 9 
February 2022.

The New York Convention has been lauded 
as one of the most successful treaties in the 

area of commercial law and is recognised 
as a foundation instrument for international 
arbitration. It gives effect to the validity of 
arbitration agreements and provides for a 
simple process to obtain recognition and 
enforcement of arbitral awards.

South Korean court confirms 
power and seat in mystery case
The Seoul Central District Court was asked to 
consider the effect of an arbitration clause in 
an insurance contract entered into between a 
Korean insurance company and a Japanese 
generator supplier. The contract was governed 
by Bangladeshi law and required that disputes 
would be referred to the “Non-Life Insurance 
Arbitration Committee” for arbitration – an 
arbitration institution that does not exist.  

On considering the case, the District Court 
found that:

•	 The arbitration agreement was valid, 
despite referring to the non-existent 
entity.  

•	 The validity and interpretation of the 
arbitration agreement was governed by 
Bangladeshi law.  

•	 Despite there being no direct reference 
to it, the seat of arbitration was Korea, 
and the Court therefore had the power 
to appoint an arbitrator. 

Interestingly, it seems that this is not the first 
time the “Non-Life Insurance Arbitration 
Committee” has been referred to in Korean 
insurance policies. The Court issued a number 
of judgments on the matter, including Seoul 
Central District Court decision 2020KaGi418 
dated 4 September 2020.

Belinda is the Head of the Knowledge Management team at NZDRC.
She previously worked in the Parliamentary Counsel Office, Bell Gully 
as a Senior Associate and a Lecturer at The University of Auckland, 
where she gained a great level of experience in commercial property 
law, leasing and publishing of various legal articles.

About the author
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Introduction
The decision of the Full Court of the Federal Court of Australia in Hub 
Street Equipment Pty Ltd v Energy City Qatar Holding Company1 
provides valuable guidance on the enforcement of foreign awards 
in Australia, including on the nature of the discretion available2 for 
an Australian court to enforce a foreign award, notwithstanding 
any defects in the proceeding. Prior to this decision, there was no 
authoritative statement in Australia on the nature of that discretion.

The decision affirms the paramountcy of the terms of the arbitration 
agreement when determining the validity or enforceability of an 
arbitral award. It also reinforces the certainty and predictability 
of international arbitration as a method of resolving international 
commercial disputes.

Background
Energy City Qatar Holding Company (EC) and Hub Street Equipment 
Pty Ltd (Hub) entered into a contract by which Hub agreed to supply 
and install street light equipment and accessories in Qatar. EC made 
an advance payment to Hub but later determined not to proceed 
with the contract and sought to recover the advance payment, 
which Hub failed to repay. 

The arbitration agreement in the contract required:

1. the arbitration proceedings to be conducted in English;

2. EC to give Hub 45-days’ notice to appoint an arbitrator; and

3. Qatari law to apply.

EC did not give the 45-day notice but instead made an application 
to the court in Qatar for the appointment of an arbitral tribunal 
according to the Qatari arbitration law. Notice of the court 

 

1 Hub Street Equipment Pty Ltd v Energy City Qatar Holding Company [2021] FCAFC 110.

2 Under section 8 of the International Arbitration Act 1974 (Cth). 

Enforcement of foreign 
arbitration awards in 
Australia – lessons from 
the Hub Street appeal
By Melissa Perkin 
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proceeding was given to Hub, which did not respond. The 
arbitration proceedings were then conducted in Arabic.

Hub did not participate in the arbitration proceedings, and EC 
obtained an award in its favour, which it sought to enforce in 
Australia. 

Hub resisted enforcement, on grounds set out in the International 
Arbitration Act 1974 (Cth) (IAA), including:

•	 the giving of inadequate notice of the arbitration so it could 
not present its case; 

•	 the composition of the arbitral tribunal was not in 
accordance with the contract; and

•	 the failure to conduct the arbitration in English was a 
fundamental departure from the agreed arbitral procedure, 
with the consequence that the Court’s narrow residual 
discretion under section 8 of the IAA to enforce a foreign 
award was not enlivened.

Despite the procedural irregularities of which Hub complained, 
the Federal Court at first instance made orders for enforcement, 
entering judgment against Hub for the full amount of the award.  
Hub appealed. 
 

The appeal 
 
Essentially, two issues were considered by the Full Court on 
appeal:

•	 whether Hub could resist enforcement of the award on the 
basis that the Qatari arbitral tribunal was appointed in a 
manner that was inconsistent with the parties’ agreement; 
and

•	 whether, notwithstanding any defect in the proceedings, 
the award could still be enforced by the exercise of the 
Court’s residual discretion to enforce arbitral awards.

Findings
The Full Court refused to enforce the award on the basis of 
international comity, in circumstances where:

•	 the Qatari court had operated on a misapprehension as to 
the nature of the authority it was exercising (being that EC 
had sought to follow the arbitral procedure, when it had 
made no such attempt);

•	 Hub was entitled to ignore the arbitration conducted by 
the Qatari tribunal as the tribunal had not been appointed 
in the manner agreed in the arbitration agreement, which 
was fundamental to the tribunal’s jurisdiction; and
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Melissa Perkin is an Executive Director at the New Zealand Dispute 
Resolution Centre. She has previously worked as a barrister in general 
civil, family and criminal litigation, in regulatory work and also as the 
Executive Director of an association of barristers.

About the author

•	 the grounds under which Hub could 
resist enforcement under the IAA were 
made out.

Although the Full Court agreed with the 
first instance Court’s conclusion that the 
IAA has a bias toward the enforcement of 
arbitral awards, it characterised this bias as a 
consequence of the finite and narrow grounds 
upon which enforcement may be resisted. 
The Full Court found that this does not extend 
to imposing a standard of proof on a party 
resisting enforcement which was any higher 
than the balance of probabilities.

Observations
1. Australian courts will take a strict 

approach to the parties’ agreement 
about the manner in which the arbitral 
tribunal will be constituted. A defect 

will be viewed as fundamental to the 
arbitration, and cannot be overcome 
by the courts’ overriding discretion to 
enforce arbitral awards or international 
comity, even in circumstances where 
the tribunal has been appointed by a 
court of the arbitral seat.

2. The fundamental procedural 
requirements of the parties’ arbitration 
agreement which relate to the 
commencement of proceedings or the 
appointment of the tribunal should be 
strictly adhered to, otherwise there is a 
risk that an award will not be enforced.

3. Claimants should carefully record all of 
the steps that they take to ensure that 
they follow procedures prescribed in the 
arbitration agreement. 
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The house doesn’t always win
By Laura Payne and Richard Wise

An arbitration clause omitted 
in error was valid: it had been 
agreed pre-contract 
Markel Bermuda Ltd v Caesars Entertainment, 
Inc [2021] EWHC 1931 (Comm)

Headline summary
The Commercial Court held that an insurance 
policy would be reformed to include a typical 
‘Bermuda Form’ arbitration provision. It therefore 
granted a permanent antisuit injunction against 
proceedings brought in breach of that provision. 
The arbitration had been agreed in pre-
contractual negotiations, but was inadvertently 
omitted when the policy was issued. 

Commentary
This is one of several decisions in recent years 
issued by the English Court in support of London 
arbitrations where excess liability / Bermuda 
Form policies are concerned. 

Although successful claims to rectify (or ‘reform’) 
insurance policies are rare, this decision also 
confirms that the English Court is willing – in 
certain circumstances – to order the rectification 
of an insurance policy once issued.

The finding that, in this case, the policy 
incorporated a morning email exchange is 
significant. It confirms that the English court 
can find that an insurance policy is concluded 

through communications between the parties, 
rather than merely on the issuing of the policy 
itself. In practice, this means that insurers and 
insureds should consider the content of their pre-
issue communications very carefully. Both parties 
should also be aware that pre-contractual duties 
(including of disclosure / fair presentation of risk) 
might end before a policy is issued. 

Factual background
Caesars Entertainment Inc (Caesars), a well-
known American casino operator, took out 
insurance cover for business interruption losses. 

In the relevant policy year, Caesars had a 
large business interruption insurance portfolio 
comprising 76 policies at various attachment 
points. Two of those were issued by the 
Bermudian insurer, Markel Bermuda (Markel) 
(1) the ‘Eldorado’ policy (issued by Markel to 
Caesars under its previous name, Eldorado 
Resorts Inc); and (2) the ‘Caesars’ policy. Both 
provided first party property cover in differing 
amounts. 

Caesars suffered (alleged) property damage 
and business interruption losses arising out of 
the global Covid-19 pandemic, and sought an 
indemnity for those losses. Its indemnity claim 
led to Caesars issuing a claim against Markel 
in Nevada, USA, pursuant to the terms of the 
Eldorado policy, which provided that “this 
insurance shall be governed by and construed 
in accordance with the state of Nevada and 
each party agrees to submit to the exclusive 
jurisdiction of the courts of the USA.”  
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Caesars had agreed to insurances before and 
after the Eldorado policy which contained 
provisions providing for dispute resolution 
by arbitration in London, governed by New 
York Law (including policies issued by other 
Bermudian insurers for the relevant policy 
year, and the Caesars policy). This provision is 
typical of Bermuda Form insurance policies. 
And in those policies it is typical for arbitration 
agreements to be recorded by way of 
endorsement rather than by amendment to 
the policy documents. For example, the policy 
held by the Eldorado entity for the previous 
policy year had included the same Nevada 
jurisdiction clause as outlined above, but this 
was trumped by an express Arbitration and 
Choice of Law Endorsement No 8, which 
provided that “notwithstanding anything to the 
contrary in the Policy” any dispute would be 
determined by arbitration in London, and would 
be governed by New York law. There was no 
such endorsement to the Eldorado policy. 

In placing the Eldorado policy, Markel had 
provided an initial quote for cover on 12 April 
2019 and an amended quote on 18 April 2019 
– both of which contained the endorsement 
with the Bermuda Form arbitration clause. On 
30 April 2019, the parties reached agreement 
regarding the price, and Markel arranged for 
the policy to be bound. The endorsement with 
the Bermuda Form arbitration clause was not 
included in the issued version of the policy.

Markel claimed that the Eldorado policy should 
have included an arbitration agreement. It 
therefore sought an antisuit injunction from the 
Commercial Court in England to prevent Markel 
pursuing the Nevada proceedings. An interim 
antisuit injunction was granted.

The central issue was whether the parties 
intended to refer disputes under the policy 
to London arbitration, and therefore 
whether Markel was entitled to a permanent 
antisuit injunction in respect of the Nevada 
proceedings.

Key legal points
Markel argued that the policy was incomplete 
and/or deficient, and that it did not accurately 
reflect the terms agreed. It therefore argued 
that the policy should be “reformed” under 
New York law (or, if English law applied, for 
rectification). 

Caesars argued that the quotes were 
superseded by the terms of the policy; or 
that reformation / rectification should not 
be granted on the basis that Markel did not 

have ‘clean hands’, because (i) when Markel 
became aware of the alleged mistake, Markel 
should have raised it with Caesars but did not, 
and (ii) of the way in which Markel presented its 
application for the interim injunction.  

Decision
Had an agreement been reached 
on 18 April 2019 on the basis 
of the wording that included 
the Bermuda Form arbitration 
clause? 
Bryan J considered in detail communications 
between the parties at the time and 
subsequently. Significantly, on the morning of 
30 April 2019, Caesars requested a change to 
the price of one of the options. This change 
was accepted on the same morning by Markel; 
there was no suggestion that any of the other 
terms of the 18 April 2019 quote were discussed 
or renegotiated. Further, Markel’s responded: 
“we are willing to reduce our price to $2.5m net. 
All other terms and conditions as per previously 
agreed.” The policy was issued later in the 
evening of 30 April 2019.

Bryan J held that on the morning of 30 April 2019 
Caesars had accepted the terms of the quote 
made by Markel on 18 April 2019, with the only 
variation being the price. As such, the Bermuda 
Form arbitration clause had been agreed 
between the parties. By the time the policy 
wording was issued later that same day, the 
parties were already bound to its terms.

Had this agreement been 
overridden by the subsequent 
terms? 
Bryan J concluded it was not, for three main 
reasons:

	 This was not a case where there were 
general terms in a slip / binder to be 
expanded upon in detailed wording in 
the issued policy. 

	 The issued policy included the policy 
wording that preceded (not superseded) 
the 12 April 2019 quote and the 18 April 
2019 quote.

	 The methodology used in previous 
and subsequent policies was that the 
policy wording would refer to Nevada 
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law and jurisdiction, but that would 
be trumped by the Bermuda Form 
arbitration clause.

Bryan J observed that ”there is nothing in 
the authorities relied upon by CEI that would 
support the (bizarre) conclusion that despite 
the parties contractually agreeing London 
arbitration and New York law, this was 
superseded without discussion or negotiation 
or agreement, between the parties with 
an entirely different jurisdictional and law 
regime.”

Therefore, there was a valid London 
arbitration agreement. 

As New York law applied to the agreement 
(albeit recognising that there were 
no material differences between the 
application of “rectification” under English 
law and “reformation” under New York 
law), Bryan J (1) ordered reformation of the 
Eldorado policy, and (ii) granted an anti-
suit injunction in respect of the Nevada 
proceedings (and proceedings in any other 
jurisdiction). Caesar’s allegations that Markel 
acted with ‘unclean hands’ were rejected. 

Trusts Disputes
A smarter way to resolve trust disputes is here

LEARN MORE
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with their insurers. 

Richard Wise| Partner 
 
Richard’s insurance practice 
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In Selevision Saudi Co v BeIN Media Group 
LLC [2021] EWHC 2802 (Comm), the High 
Court in England and Wales held that it had 
no jurisdiction to permit a counterclaim in 
proceedings to enforce a New York Convention 
award pursuant to the English Arbitration Act 
given the “very streamlined” and “highly 
summary and essentially quasi-administrative 
proceedings”. 

Articles III-VI of the New York Convention 
address the recognition and enforcement of 
awards. The Convention provides for a simple 
enforcement regime where the ability to resist 
enforcement is severely curtailed.

The facts
BeIN Media Group (BMG) is a broadcasting 
organisation that operates television satellite 
channels in 40 countries. Selevision Saudi 

(Selevision) provides broadcasting-related 
services. The parties entered into a Distributor 
Agreement (the Agreement) in May 2014 which 
retained Selevision as a non-exclusive distributor 
of set-top boxes that allowed customers to 
watch BMG media channels. 

Disputes arose and were referred to arbitration 
pursuant to the Agreement. Selevision 
commenced DIFC-LCIA arbitration proceedings 
alleging breach and wrongful termination of 
the Agreement. BMG brought a counterclaim 
alleging losses of US$30 million. In its final award, 
the arbitral tribunal determined that BMG had 
wrongfully suspended the Agreement, thereby 
entitling Selevision to terminate it. The tribunal 
dismissed BMG’s counterclaim and awarded 
Selevision damages of approximately USD 8 
million. BMG failed to make payment. Selevision 
commenced proceedings to enforce the 
award in England pursuant to section 101 of the 
Arbitration Act 1996, in accordance with CPR 

English High Court confirms that 
parties are not permitted to raise 
new counterclaims at enforcement 
stage of a New York Convention 
award 

By Jackie Li

Case in Brief
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62.18 (as BMG held assets in the jurisdiction). 
Selevision requested that the English courts 
grant permission for the award to be enforced. 
BMG sought permission to bring a counterclaim 
under CPR 8.7 and to serve a Part 20 claim.

The decision
In the claim for enforcement of an Arbitration 
Award, the English High Court held that it did 
not have the power to grant permission to 
bring a counterclaim. The Court focused on the 
nature of enforcement proceedings and that 
the Civil Procedure Rules were not intended 
for complex claims that were not made in 
the original arbitration. BMG’s application 
was rejected on the basis that CPR 8.7 is not 
imported into the procedures set out in CPR 
62.18.

Justice Butcher reasoned: 

1. Applications under CPR 62.18 are 
intended to be a simple method of 
enforcement of awards. The Court did 
not have jurisdiction to allow for BMG’s 
counterclaim, as counterclaims raised at 
that stage would by definition have to 
relate to a matter outside the scope of 
the arbitration agreement or otherwise 
they should have been part of the 
arbitration. 

2. There is no good reason to allow Part 
20 proceedings within a CPR 62.18 
application. Enforcement proceedings 
are highly summary and essentially quasi-
administrative proceedings. To permit 
counterclaims or other additional claims 
would be likely to thwart or complicate 
enforcement. The counterclaims must 
be highly exceptional to be permitted, 
or they will frustrate or complicate 
enforcement. 

Conclusion
The gateway for allowing new counterclaims 
at enforcement stage is unsurprisingly blocked 
and the case confirms that the English courts 
are reluctant to allow “practical inhibition” on 
the enforcement of a New York Convention 
award and confirms the English Court’s pro-
arbitration stance. This decision affirms that 
parties will not be permitted to raise new 
counterclaims at the enforcement stage of a 
New York Convention arbitration award. The 
English Civil Procedure Rules (CPR 62.18) are 
intended to provide a “very streamlined” and 
“quasi-administrative” procedure to ensure the 
swift enforcement of arbitral awards. 

Comment
The grounds for setting aside and refusing 
recognition or enforcement of awards are set 
out in articles 34 and 36 of Schedule 1 of the 
New Zealand Arbitration Act. When asked to 
set aside an award under article 34 or refuse 
enforcement of a New Zealand award under 
article 36, the court is effectively exercising 
a general supervisory power in relation to 
arbitrations held in New Zealand.

A New Zealand court asked to enforce a 
foreign award does not have the same role. 
The New York Convention requires state 
parties to recognise and enforce arbitration 
agreements and awards and provides parties 
to international commercial arbitration 
with certainty of enforcement of a resulting 
award. A general presumption in favour of 
enforcement of foreign awards is given effect in 
New Zealand in articles 35 and 36 of Schedule 
1 which accords with the pro-enforcement 
objectives of the New York Convention.

Jackie Li is a law clerk working in NZDRC’s Knowledge Management 
team. She is currently studying toward her Bachelor of Laws at Victoria 
University and she is expanding her interest in alternative dispute 
resolution.

About the author
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Related parties 
involved in fraud 
and bribery 
are taught an 
elementary 
lesson: an arbitral 
award only binds 
the parties to it
 
Maria Cole

In a recent judgment of the English Court of 
Appeal, Vale v Steinmetz [2021] EWCA Civ 
1087, the Court has affirmed the “clear and 
considered statement of principle” that, save 
for limited purposes, an award between A and 
B has no binding effect in proceedings between 
A and C.1 The case concerned the impact, 
if any, of an arbitration award rescinding a 
contract for fraud on a proprietary claim 
against a stranger to the arbitration. 

An unfortunate beginning
Vale SA (A) and a company called BSG 
Resources Ltd (B) entered into a joint venture 
agreement. Under that agreement, B sold A a 
majority share in its wholly-owned subsidiary, 
BSGR (Guinea) Ltd, which held mining licences 
from the Republic of Guinea. The price 
included an Initial Consideration of $US500 
million, payable by A (which was paid at A’s 
direction by one of A’s subsidiary companies). 
Unfortunately for A, the Government of Guinea 
then revoked the licences as they had been 
procured by bribery! 

A brought arbitral proceedings against B 
under the joint venture agreement for (among 
other things) rescission of the agreement for 
fraudulent misrepresentation and restitution 
of the Initial Contribution. The arbitration was 
brought in London under the LCIA Rules, 
which provide that an award is final with no 
1  at [45] of the decision.

right of appeal. To get an idea of its scale, the 
arbitration lasted over five years and A’s lawyers 
charged a total of US$20 million.

The arbitral tribunal upheld A’s claim for 
fraudulent misrepresentation and made an 
order rescinding the joint venture agreement. 
However, it rejected A’s claim in restitution for 
return of the Initial Consideration because that 
money had been paid by A’s subsidiary. But 
the tribunal did award A damages against B 
for the eyewatering sum of US$1,246,580,846.00, 
which included the US$500 million in respect 
of the Initial Consideration. B didn’t pay up. A 
was then faced with a problem. It appeared all 
or part of the Initial Consideration had passed 
out of B’s hands into the hands of its parent 
companies (C).

High Court proceedings are filed
A brought proceedings in the High Court, which 
included a proprietary action claim against C. 
A claimed C held the Initial Contribution funds 
under a rescission trust as dishonest recipients. C 
applied to have the claim summarily struck out. 
They relied on the finding in the arbitral award 
that A was not entitled to restitution from B. C 
said this meant no rescission trust had arisen 
between A and C, so the proprietary claim was 
bound to fail as a matter of law. C also claimed 
it was an abuse of process for A to rely on the 
tribunal’s award rescinding the agreement but 
to then claim A wasn’t bound by the fact the 
tribunal had dismissed its claim for restitution. C 
said the tribunal’s finding that A had no claim 
for restitution against B was “a legal fact binding 
[A] against all the world”.

The High Court disagreed. It dismissed C’s 
application for summary judgment. It held that 
C could not rely on the award because, just as 
C were not bound by the findings in the award 
(as they were not parties to the arbitration), 
A was also not bound by the award’s findings 
for the purposes of separate proceedings 
against C.  The Court also pointed out that 
the creation of a rescission trust when the joint 
venture was rescinded did not depend upon 
the determination of the arbitrators. Rather, it 
was a trust that arose by operation of law. C 
appealed.

It goes to the Court of Appeal
On appeal, the Court considered the narrow 
point of whether A was bound by (or, to the 
same effect, whether C could take the benefit 
of) the arbitrators’ award in court proceedings 
between A and C. Both the High Court and the 
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Court of Appeal found that the arbitral tribunal 
had been wrong in rejecting A’s claim for resti-
tution on the basis that the Initial Consideration 
had not been paid by A, but to then go on to 
award damages to A on the basis the Initial 
Consideration was a loss to A. However, the 
Court of Appeal pointed out that the parties 
had agreed to be bound by the award, even if 
the tribunal got the law or facts wrong. 

In the face of that, the Court of Appeal upheld 
the High Court’s decision. To start with, it reject-
ed C’s argument that the tribunal’s finding that 
A had no claim in restitution against B was a 
binding legal fact. It said it was “elementary” 
that just as C had not agreed to be bound by 
the arbitral tribunal’s decisions in the arbitration 
between A and B, neither had A agreed to be 
bound by the tribunal’s decisions in any dispute 
it may have against C. It said the position is 
different if the third party “can be regarded as 
a privy of one of the parties”, which was not the 
present case.2 The Court acknowledged that 
it may have been good business sense in the 
interests of certainty for A and B to agree to ac-
cept the decision of the arbitral tribunal, even 
if it was wrong, in order to resolve the dispute 
between them. However, it was quite anoth-
er thing to say that consequently A agreed to 
accept the decision of that tribunal in a subse-
quent dispute with a stranger.

The Court concluded it was open to A to seek 
to prove its proprietary claim against C in court 
litigation, and held the award did not give C 
any defence to such a claim made against 
them.

Conclusion
The Court of Appeal has confirmed the funda-
mental principle that an arbitral award is not 
binding on third parties who have not agreed 
to be bound by it.  It will only be in rare cases 
(involving abuse of process) that parties in sep-
arate proceedings can rely on findings made 
in an arbitral award where the parties in both 
proceedings are not the same. 

2  At [31] of the decision.
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UK Supreme Court judgment 
provides further guidance on 
the governing law of arbitration 
agreements 
By Jessica Foley, Richard Bamforth and Julia Czaplinska-Pakowska 

On 27 October 2021, the UK Supreme Court 
handed down judgment in Kabab-Ji Sal 
(Lebanon) v Kout Food Group (Kuwait) [2021] 
UKSC 48, delivering further guidance to 
commercial parties and arbitration practitioners 
on the issue of the governing law of arbitration 
agreements.

The Supreme Court upheld the decision of the 
Court of Appeal in finding that a general choice 
of law clause in a written contract containing 
an arbitration agreement will normally be 
a sufficient indication of the law governing 
that arbitration agreement. Applying English 
law, the court further held that the contract 
subject to the dispute had not been novated 
such as to make a third party subject to the 
arbitration agreement, in the light of the No Oral 
Modification clause in the contract. Lastly, the 
Supreme Court considered that the Court of 
Appeal was correct in refusing the recognition 
and enforcement of the arbitral award by 
way of summary judgment, and that the first 
instance judge had been wrong to adjourn the 
enforcement decision pending the outcome of 
an annulment application in the French courts 
concerning the same award.

Whilst the decision may initially appear to 
have more deeply ingrained the conflicting 
approaches of the English and French courts 
to the issue of governing law of arbitration 
agreements, the court’s reasoning is based on 
a methodical analysis of the relevant choice of 
law rules. It also provides helpful confirmation 
of the English law approach to identifying the 
governing law of an arbitration agreement, 
following an earlier landmark decision by the 
Supreme Court on the same issue (discussed in 
our Law-Now here).

Factual background and the 
tribunal’s decision
The underlying dispute arose out of a franchise 
agreement between Kabab-Ji SAL (Kabab-
Ji), a Lebanese company, and Al-Homaizi 
Foodstuff Co WWL (AHFC), its Kuwaiti licensee. 
Following a corporate reorganisation, AHFC 
became a subsidiary of Kout Food Group 
(KFG), the respondent to the proceedings. The 
franchise agreement contained (i) an express 
choice of English law as the law of the main 
contract, (ii) an arbitration agreement providing 
for arbitration in Paris and (iii) a No Oral 
Modification clause.

Kabab-Ji referred its dispute with KFG to 
arbitration in Paris under the ICC Arbitration 
Rules. A majority of the tribunal decided that 
the question whether KFG was bound by the 
arbitration agreement was governed by French 
law, but that English law governed the question 
whether KFG had acquired substantive rights 
and obligations under the franchise agreement 
by a novation of the agreement from AHFC 
to KFG. The Tribunal then found that KFG was 
in breach of the franchise agreement and 
awarded Kabab-Ji damages.  

KFG filed an annulment application with the 
French court (as the competent authority of the 
country in which the award was made). In the 
meantime, Kabab-Ji applied to the English court 
for the award to be recognised and enforced.

English High Court judgment
The judge at first instance decided that 
the choice of English law in the franchise 
agreement constituted an express choice of 
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law for the entire agreement, including the 
arbitration agreement. The judge also reached 
the provisional conclusion that, applying English 
law, the No Oral Modification Clause meant 
that there was no novation of the franchise 
agreement from AHFC to KFG, and Kabab-Ji 
had not satisfied the conditions for estoppel that 
would have precluded AHFC by its conduct 
from relying on the No Oral Modification Clause. 
However, the judge thought it was possible that 
further evidence might emerge in the course 
of the French proceedings that might alter 
this conclusion, and he therefore declined to 
make a final ruling on the point. He adjourned 
any further hearing until after the Paris Court 
of Appeal had decided KFG’s application to 
annul the award. Both parties appealed.

The Court of Appeal judgment
The Court of Appeal agreed with the lower 
court that the parties’ express choice of English 
law to govern the main contract was also an 
express choice of the same law to govern the 
arbitration agreement. Where there was no 
indication that the arbitration agreement was 
to be construed separately from the rest of the 
contract, the contract should be construed as a 
whole and the express choice of law applied to 
all its clauses. The express choice of Paris as the 
seat of the arbitration did not impliedly override 
this choice, since an implied provision cannot 
displace an express one.

The court also agreed with the judge at first 
instance that the contract had not been 
novated. However, it held that he had been 
wrong to refuse to make a final order. There 
was no real prospect that new evidence 
would come to light that would allow Kabab-
Ji to satisfy the conditions for an estoppel. The 
recognition and enforcement of the award was 
refused. Kabab-ji appealed to the Supreme 
Court.

The French court judgment
In the meantime, in a conflicting judgment, 
the Paris Court of Appeal rejected KFG’s 
application to annul the award. KFG had 
argued that the arbitral tribunal did not have 
jurisdiction because KFG was not a party to 
the franchise agreement. In refusing to annul 
the award, the court found that French law, 
not English law, was the governing law of the 
arbitration agreement.

Indeed, the French courts have consistently held 
that the existence and validity of an arbitration 
agreement must be considered solely in the 

light of the requirements of international public 
policy, irrespective of any national law, even 
a law governing the form or substance of the 
main contract. The French courts instead apply 
substantive rules of international arbitration, 
including the “separability principle”. In this 
case, the court held that as the parties had 
not expressly agreed that English law would 
govern the arbitration agreement specifically, 
the tribunal was instead bound to apply the 
substantive law of the place of the seat of 
arbitration (French law). Under French law, KFG 
was bound by the arbitration agreement.

The Supreme Court judgment
In the face of these diverging decisions, the 
Supreme Court was asked to decide on three 
issues, namely:

1. What law governs the validity of the 
arbitration agreement? 

2. If English law governs, is there any real 
prospect that a court might find at a 
further hearing that KFG had become 
a party to the arbitration agreement 
contained in the franchise agreement? 

3. As a matter of procedure, was the Court 
of Appeal justified in giving summary 
judgment refusing recognition and 
enforcement of the award?

The choice of law issue
The appeal was heard in June – July 2021, a 
few months after the Supreme Court handed 
down judgment in another significant case 
concerning the governing law of arbitration 
agreements, covered in our Law-Now here. In 
that case, the Supreme Court set out a series 
of English law principles to be methodically 
applied whenever the question arises as to what 
law governs an arbitration agreement. 

However, in the present case, the Supreme 
Court noted that, in its previous case, the 
question of governing law arose before any 
arbitration had taken place, and therefore 
the English common law rules for resolving 
conflicts of laws applied. However, in Kabab-
ji, an arbitral award had been made, so 
the rules to be applied were those set out 
in the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards 1958 
(the New York Convention), as transposed into 
English law by the Arbitration Act 1996. The 
relevant provision of the New York Convention 
- article V(1)(a) - can be found in section 103(2)
(b) of the Arbitration Act, and states that “the 
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recognition or enforcement of the award 
may be refused if the person against whom 
it is invoked proves (…) that the arbitration 
agreement was not valid under the law to 
which the parties subjected it or, failing any 
indication thereon, under the law of the country 
where the award was made.”

The Supreme Court noted that it would be 
desirable, given the international status of 
the New York Convention, if the rules for 
determining whether there is a valid arbitration 
agreement were not only given a uniform 
meaning but were applied by the courts of 
the contracting states in a uniform way – a 
nod, perhaps, to the existence of conflicting 
decisions such as those in the history of this 
case. The court was not troubled by this for long, 
noting that “[i]t is apparent, however, that there 
is nothing approaching a consensus” on the 
question whether or when a choice of law for 
the contract as a whole constitutes a sufficient 
indication of the parties’ choice of law for the 
arbitration agreement, in particular where 
it differs from the law of the seat. The court 
considered that, therefore, “the English courts 
must form their own view.”

The court had regard to commentary provided 
at the conference at which the New York 
Convention was adopted, which indicated 
that an express agreement as to the law that 
is to govern the arbitration agreement is not 
required and that any form of agreement will 
suffice. On that basis, the court found it “difficult 
to resist” the conclusion that a general choice 
of law clause in a written contract containing 
an arbitration clause will normally be a sufficient 
indication of the law to which the parties 
subjected the arbitration agreement.

The court also recalled the principles that it set 
out in its previous case, noting that it would be 
“illogical” if the law governing the validity of the 
arbitration agreement were to differ depending 
on whether the question was raised before or 
after an award had been made.

The Supreme Court concluded that the effect 
of the clauses in the franchise agreement was 
“absolutely clear.” The agreement contained 
a typical governing law clause, providing that 
“this Agreement” shall be governed by the 
laws of England. Even without any express 
definition, the court considered that that 
phrase is ordinarily and reasonably understood 
to denote all the clauses incorporated in the 
contract, including the arbitration agreement. 
The Supreme Court found there was no good 
reason to infer that the parties intended to 
except the arbitration agreement from their 

choice of English law to govern all the terms of 
their contract. Therefore, the law applicable to 
the arbitration agreement was English law.

Addressing two arguments against this 
conclusion raised by Kabab-ji, the court noted 
that a reference in the franchise agreement 
to the arbitrator applying “principles of 
law generally recognised in international 
transactions” (i.e. UNIDROIT Principles of 
International Commercial Contracts) was a 
reference to the rules of law to be applied to 
the merits of the dispute, not the validity of the 
arbitration agreement. The court also rejected 
Kabab-ji’s contention that, as the parties should 
be presumed to intend that the arbitration 
agreement will be valid and effective, one 
should infer that the choice of English law does 
not extend to it if applying English law would 
invalidate it. This is the “validation principle”, 
which is a principle of contractual interpretation 
which presupposes that an agreement has 
been made. The court appeared to restrict 
the validation principle slightly, noting that it 
does not apply to questions of validity in the 
expanded sense in which that concept is used 
in article V(1)(a) of the New York Convention 
and section 103(2)(b) of the Arbitration Act to 
include an issue about whether any contract 
was ever made between the parties to the 
dispute.

The “party” issue
Having established that English law applied, 
the court then considered whether KFG had 
become a party to the arbitration agreement. 
The Supreme Court referred to the decision in 
MWB Business Exchange Centres Ltd v Rock 
Advertising Ltd [2018] UKSC 24; [2019] AC 119, 
where the Supreme Court held that No Oral 
Modification clauses are legally effective. The 
court considered the various provisions and held 
that the clauses applied to termination of the 
franchise agreement (which was contemplated 
by Kabab-ji as part of the novation) as they 
did to amendments and modifications to the 
agreement. Yet such termination could only be 
effected in writing and if signed by or on behalf 
of both of the parties, which had not been 
done.

The court also found that the requirements for 
estoppel from relying on No Oral Modification 
clauses as laid out in Rock Advertising had not 
been satisfied, and even if there was evidence 
supporting an estoppel against AHFC, that 
would not necessarily extend to KFG.

Accordingly, the court agreed with the Court 
of Appeal that as a matter of English law, there 



www.nzdrc.co.nz 20

was no real prospect that a court might find at 
a further hearing that KFG had become a party 
to the arbitration agreement in the franchise 
agreement.

The procedural issue
Finally, the Supreme Court turned to the 
question whether the Court of Appeal was 
justified in giving summary judgment refusing 
recognition and enforcement of the award. 
The New York Convention provides that the 
recognition and enforcement of an award may 
only be refused if the party against whom it is 
invoked proves one or more grounds set out in 
article V(1)(a) to (e). The Supreme Court found 
that there is nothing in the New York Convention 
or the Arbitration Act which prescribes how the 
party is to prove the ground is satisfied, and 
it is for the English courts to decide how the 
ordinary judicial determination should be made 
in accordance with its own procedural rules, 
including the overriding objective under the 
Civil Procedure Rules. In some cases, this may 
involve a full evidential hearing and in others, 
where appropriate, a summary determination.

In fact, the Supreme Court suggested that 
summary determinations may be an entirely 
preferable way of achieving a speedy 
resolution, since in many cases the nature and 
extent of the relevant evidence will already 
be clear from the hearing before the arbitral 
tribunal. Using this procedure would be entirely 
consistent with the pro-enforcement policy of 
the New York Convention and its equivalent 
provisions in the Arbitration Act. Whether or not 
it is suitable will depend on the specific facts of 
the case.

As to whether the judge at first instance was 
correct to adjourn the decision on enforcement 
pending the decision of the French Court of 
Appeal, the Supreme Court evaluated situations 
in which it would be reasonable and favourable 
to adjourn a decision pending that of a court 
in another jurisdiction, and found that since 
the French Court of Appeal was deciding the 
matter on the basis of a different body of law 
(French law) and therefore its decision would 
have no bearing on that of the English courts 
(which would be applying English law), there 
was no valid reason to adjourn pending the 
decision of the French court.

Accordingly, the Supreme Court held that the 
Court of Appeal was justified in overturning the 
first instance decision to grant an adjournment 
and in giving summary judgment refusing 
recognition and enforcement of the award. The 
appeal was dismissed.

Comment
The decision in Kabab-Ji provides further 
reassuring clarity on how the governing law of 
the arbitration agreement is to be determined 
under English law where the governing law is not 
expressly stated in the arbitration agreement 
itself. The Supreme Court’s reasoning is 
consistent with its earlier decision on the same 
issue, albeit in the context of enforcement 
pursuant to the New York Convention, rather 
than considering the arbitration agreement 
before an award is rendered. These two cases 
reflect the commercial reality that in practice, 
when negotiating a contract, parties rarely 
distinguish between the arbitration agreement 
and the contract as a whole when deciding 
which governing law to choose for their 
agreements.

Commercial parties and arbitration practitioners 
should nonetheless bear in mind the diverging 
approach of the French courts (and indeed 
of other jurisdictions, as discussed in our 
article here), and err on the side of caution 
by expressly stating the governing law of the 
arbitration agreement, specifically, in their 
contracts.

The Supreme Court also confirmed how the 
English courts will construe the scope of No Oral 
Modification clauses following Rock Advertising. 
Its refusal to recognise a novation by conduct, 
where the contract so clearly called for 
all amendments, modifications and any 
termination to be agreed in writing, provides 
a useful reminder to parties of the importance 
of adhering to the express provisions of their 
contract when seeking to amend its terms.

The indication of the Supreme Court as to the 
usefulness of the summary judgment procedure 
for deciding the recognition and enforcement 
of an arbitral award also helpfully recognises the 
fact that arbitration users often want a speedy 
enforcement process, and that a summary 
judgment is most likely to achieve that.

The Supreme Court’s decision on the procedural 
issue of adjournment is also noteworthy as 
a potential test to the doctrine of comity. 
However, the implications of this aspect of the 
decision should not be overstated. If the court 
had been required to consider Article V(1)(e) 
of the New York Convention (which provides a 
defence to enforcement where an award has 
been set aside by the courts of the seat of the 
arbitration) whilst such a set-aside application 
was pending before the French courts, the court 
would have been likely to grant an adjournment 
pending the decision of the French courts. 
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However, the Supreme Court was presented 
only with an Article V(1)(a) defence, regarding 
the validity of the arbitration agreement, and 
was required only to apply English law.

As KFG has appealed the rejection of its set-
aside application in the French Court of Appeal 
to the Court of Cassation, it will be interesting to 
see whether and the extent to which France’s 

highest court now seeks to bridge the gap. 

This article first appeared in Law-Now, CMS’s 
free online information service, and has been 
reproduced with their permission.  For more 
information about Law-Now, please go to  
www.law-now.com.
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World’s largest trade deal to take effect on 
1 January 2022

The Regional Comprehensive 
Economic Partnership (RCEP) 
trade deal will take effect 
on 1 January 2022 following 
ratification by Asia-Pacific 
countries.
The Association of Southeast Asian Nations 
(ASEAN) secretariat, as depositary of the 
deal, has received instruments of ratification 
(IOR) from six ASEAN member states - Brunei, 
Cambodia, Laos, Singapore, Thailand, and 
Vietnam - as well as from four non-ASEAN 
signatory states: China, Japan, New Zealand 
and Australia.

Based on the agreement, the RCEP will 
be effective 60 days after the date on 
which the minimum  number of IOR is 
achieved. This means that the deal will 
be effective on 1 January 2022.

Trade law expert Dr. Totis Kotsonis at Pinsent 

Masons, said: “Entry into force of RCEP is an 
important next step in the continuing shift of 
the global economic focus into the Asian 
region, with the agreement - providing as it 
does, for the substantial removal of tariffs and 
common rules of origin - expected to increase 
trade flows between its signatory parties. At 
the same time, some of the interest in RCEP 
might have diminished as China and the UK 
have applied to join the ‘other’ important 
Asia-focused regional group, the Trans-Pacific 
Partnership (TPP).”

“Although the scope of the two agreements is 
different, with the TPP being a more developed 
agreement  in terms of commitments to certain 
standards, a key differentiator between the two 
overlapping groups has been the presence of 
China in one but not the other. With China now 
set to join TPP in due course there might come a 
point where the two trade arrangements, with 
their increasingly overlapping memberships, 
might yet consolidate into one,” he said.

The RCEP was signed in November 2020 by 15 
Asia-Pacific countries. Participating countries 
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account for around 30% of global gross 
domestic product (GDP) or US$26.2 trillion of 
economic activity a year, and are home to 
30% of the world’s population.

The agreement covers market access, rules 
and disciplines, and economic and technical 

cooperation. Once in effect it will improve 
market access by removing tariffs and quotas 
on over 65% of goods traded, and make 
business predictable with common rules of 
origin and transparent regulations.
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Clause and effect: 
The importance of 
well-drafted model
clauses
 
By Hannah Aziz

An overview of why 
well-drafted model clauses 
matter
 
Introduction
Contracts, like disputes, come in all shapes and 
sizes. Most parties to a contract are keen to get 
the deal finalised and signed on the dotted 
line as quickly as possible. There isn’t always 
an appetite to pore over model clauses in a 
contract, with the parties generally agreeing 
that as long as there is some form of dispute 
resolution clause in place, all will be well. 
Unfortunately, if your dispute resolution model 
clauses are not well-drafted, this approach may 
come back to bite. This article will explore what 
a model clause is, how it operates and why it is 
vital to parties not only in times of strife but also 
in ensuring that commercial relationships can 
be maintained during less tumultuous times.

What is a model clause and how 
does it operate?
In the dispute resolution context, a model 
clause will outline the parties’ options in the 
event of a dispute and the processes that 
the parties agree to engage in to solve that 
dispute. Multi-tiered or waterfall clauses require 
the parties to work through a series of different 
dispute resolution processes. For example, 
starting with direct negotiation, then (failing 
success in negotiation) mediation, then (failing 
success in mediation), arbitration. We would 
caution against using such a clause for several 
reasons. First, there can often be arguments 
about whether the parties have adequately 
attempted negotiation and mediation before 
initiating arbitration. This causes delay and the 

inevitable costs implications of such a delay. 
Second, a forced or poorly timed negotiation 
or mediation may not serve the parties early on 
if unsuccessful. In fact, it may serve to dissuade 
parties from attempting the same at a later 
date, when the issues have been defined, 
and there has been a sufficient exchange of 
information and positions such that the time is 
right and ripe to engage in those processes.

What makes a good model 
clause?
A good model clause can be effectively 
and efficiently relied on to resolve a dispute 
promptly by whatever process is agreed. Model 
clauses need to be clear and certain in terms of 
both the process and the means of securing the 
appointment of the relevant third party neutral 
(for example, arbitrator, mediator, or expert). 
Simply referring disputes arising to mediation or 
arbitration is ineffective and inefficient. Parties 
routinely spend significant time (and money) 
arguing over what the process should look like, 
who to appoint to be the mediator or arbitrator 
and procedural and timetabling matters. This 
can all be easily avoided by careful drafting of 
dispute resolution clauses.

Why are model clauses 
important?
A well-drafted model clause is vital in giving 
the parties certainty in times of dispute. 
Disagreements cause commercial upset and 
can threaten what was once a strong working 
relationship. In order to deal with a dispute 
quickly and cost-effectively, a well-drafted 
model clause will provide the parties with a 
level of certainty around how a dispute will 
be resolved (the process/es to be adopted) 
and will clearly outline the parties’ respective 
duties to fulfil that process. Knowing that a well-
drafted model clause is in place, the parties 
can be confident that should a problem arise, 
there will be an effective mechanism to resolve 
that dispute. Having clear and well-drafted 
model clauses can also help to ensure that 
(where appropriate) there is an opportunity 
for commercial relationships to be preserved 
despite instances where conflicts arise. Good 
model clauses can assist the parties in getting 
back on track quickly and cost-effectively.

Our approach to model clauses 
Rather than encouraging multi-tiered or 
waterfall clauses, our rules for arbitration and 
mediation allow the parties to move from one 
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process to the next in an efficient manner. They 
do this by:

(a) requiring any arbitration to be stayed in 
the event the parties wish to mediate; 
and

(b) allowing a party to initiate arbitration in 
the event a mediation does not result in 
a full and final settlement of the dispute.

Our approach is a commercial, practical, 
and cost-considerate one. We understand 
that during the course of a dispute resolution 
process, it may be that a preferred process 
comes to light depending upon the parties’ 
appetite to resolve a dispute or in light of any 
information that emerges during the process. 
Using our model clauses helps to ensure that 
the parties can have confidence that they are 
being guided by procedures that acknowledge 
the commercial realities of a dispute. 

Conclusion
As outlined above, well-drafted model clauses 
add value to your business overall and give 
parties the confidence that commercial 
relationships can be preserved even during 
times of conflict. Our carefully drafted model 
clauses can be used to add that value. For 
more guidance on our model clauses and on 
any other dispute resolution process we offer, 
please visit our websites at NZDRC (www.nzdrc.
co.nz) for domestic matters and NZIAC (www.
nziac.com) for international matters.
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Have you checked your model 
dispute resolution clause lately?

Download 
NZIAC Guide to 
Model Clauses 
for international 

contracts

Download NZDRC 
Guide to Model 

Clauses for domestic 
contracts

New Guides Out Now!
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In Lineclear Motion Pictures Sdn Bhd v Measat 
Broadcast Network Systems Sdn Bhd (High Court 
Civil Appeal No.: WA-12ANCC-45-04/2021), the 
High Court refused to award indemnity costs 
to a party who successfully obtained a stay 
of court proceedings under section 10 of the 
Arbitration Act 2005 (Act), on the basis of the 
conduct of the successful party and the party 
acting in breach of the arbitration agreement. 
Following this decision, a party seeking 
indemnity costs upon successfully obtaining 
a stay bears the burden to demonstrate 
unreasonable conduct by the breaching party, 
and reasonable conduct on its own part, to 
obtain indemnity costs.

Background
Measat Broadcast Network Systems Sdn Bhd 
(“Measat“) commenced proceedings against 
Lineclear Motion Pictures Sdn Bhd (“Lineclear”) 
in the Sessions Court for breach of contract. Prior 
to the commencement of the proceedings, 
Measat issued a pre-action letter to Lineclear 
but was met with no response. As Lineclear did 
not formally enter its appearance under the 
rules of the court, nor respond to the claim, 
Measat obtained a default judgment against 
Lineclear. Subsequently, Lineclear applied to 
set aside the default judgment and to stay the 
proceedings in the Sessions Court pursuant 
to section 10 of the Act in light of a valid 
arbitration agreement between the parties. 

Measat did not object to the application, 
instead offering to record a consent order to 
stay the court proceedings pending arbitration. 
Lineclear rejected this offer and insisted Measat 
discontinue its claim.  The Sessions Court judge 
refused to stay the proceedings and refused to 
grant indemnity costs to Lineclear.

On appeal to the High Court, the key issues 
were:

	 in the event a stay is allowed, whether 
Measat is entitled to seek an order to 
preclude Lineclear from pleading the 
defence of limitation at arbitration; and

	whether Measat is liable to pay indemnity 
costs to Lineclear given that (a) the 
proceedings were in breach of the 
arbitration agreement and (b) Measat 
unreasonably declined Lineclear’s offer 
to discontinue the claim.

First, the High Court judge granted a stay on 
the condition that Lineclear be precluded from 
raising the defence of limitation at arbitration, 
in accordance with established precedent for 
imposing similar conditions. The judge reasoned 
that the stay would be rendered futile without 
the condition, as Measat’s claim – while within 
the limitation period when first commenced in 
the Sessions Court – would be time-barred when 
referred to arbitration.
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Malaysia: High Court refuses 
indemnity costs on successful 
application for referral to arbitration 
and determines the effect of time 
bars on a tribunal’s jurisdiction
By Peter Godwin, Daniel Chua and Michele Yee
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Second, the High Court judge refused to 
award Lineclear’s costs on an indemnity basis. 
The established test requires “some conduct 
or some circumstance which takes the case 
out of the norm.” In particular, a judge is 
required to review the unreasonableness of 
the unsuccessful party’s conduct during the 
proceedings, including: (i) whether it was 
reasonable for the party to raise and pursue 
particular allegations and the manner in which 
the party pursued its case and allegations; 
and (ii) whether a claim was speculative, 
weak, opportunistic or thin. Examples of such 
unreasonable conduct are where a case was 
brought with an ulterior motive or an improper 
agenda, or where a party had conducted its 
case in “bad faith, or as a personal vendetta, 
or in an improper or oppressive manner, or 
who caused costs to be incurred irrationally 
or out of all proportion as to what is at stake.” 
However, these examples are not meant to 
be exhaustive. In this regard, the High Court 
found that Lineclear’s conduct throughout the 
proceedings, including its indifference to the 
pre-action letter and the proceedings leading 
to the default judgment, as well as its refusal 
to accept Measat’s offer to record a consent 
order, was unreasonable and did not justify an 
award of indemnity costs. The High Court judge 
also found it unreasonable for Lineclear to insist 
that Measat discontinue the proceedings, given 
that a successful application under section 10 
of the Act would only stay – and not discontinue 
– an action.

Lineclear relied on  the Western Australian 
Supreme Court’s decision in Pipeline Services 
WA Pty Ltd v ATCO Gas Australia Pty Ltd 
[2014] WASC 10 (see our blog post here) 
and the English court’s decision in A v B and 
others (No. 2) [2007] EWHC 54 (Comm) for the 
proposition that as a general rule, costs should 
be recoverable on an indemnity basis upon a 
successful application for a stay as a remedy 
for breach of an arbitration clause. The High 
Court did not appear to accept this proposition, 
and distinguished these cases on the basis that 
Measat had acted reasonably throughout the 
proceedings, whereas Lineclear’s conduct 
justified it being deprived of an order for 
indemnity costs.

Comment
In practice, Malaysian courts have on rare 
occasions awarded costs on an indemnity basis 
upon a successful application to stay court 
proceedings in favour of arbitration. However, 
this is the first known written judgment from the 
Malaysian courts which addressed the principles 

of awarding costs on an indemnity basis in 
the context of a breach of an arbitration 
agreement.

An award of indemnity costs is attractive 
to parties seeking to uphold an arbitration 
agreement which has been breached by 
its counterparty. The advantages include a 
presumption of reasonableness on the part of 
the receiving party, and a shift in burden to the 
paying party to establish that the costs were 
not reasonably incurred. This achieves indirect 
compensation for most – if not all – of the legal 
costs incurred by the innocent party following a 
breach of an arbitration agreement.

Jurisdictions such as England, Hong Kong (see 
our blog post here), Singapore and Western 
Australia take the position that as a general 
rule, a party who unsuccessfully challenges an 
arbitration agreement before the court should 
expect to pay costs on an indemnity basis, 
unless there was unreasonable conduct by 
the successful party or special circumstances. 
By contrast, the current Malaysian position 
is that a party seeking indemnity costs upon 
successfully obtaining a stay bears the burden 
to demonstrate unreasonable conduct by the 
breaching party, and reasonable conduct on 
its own part, to obtain indemnity costs. The fact 
of a breach of an arbitration agreement alone 
is not necessarily sufficient to justify indemnity 
costs. Where indemnity costs are not awarded, 
parties should consider seeking damages for 
breach of an arbitration agreement which, 
though untested in Malaysia, is an accepted 
cause of action in various common law 
jurisdictions.

Further, in precluding Lineclear from raising the 
defence of limitation in the arbitration, the court 
did not appear to give any consideration as to 
whether limitation was an issue of admissibility 
or jurisdiction. The distinction holds practical 
importance: an issue of admissibility is a matter 
for the arbitral tribunal to decide, and not a 
question of jurisdiction to be reviewed by the 
courts. As described by the English courts, “[i]
ssues of jurisdiction go to the existence or 
otherwise of a tribunal’s power to judge the 
merits of a dispute; issues of admissibility go to 
whether the tribunal will exercise that power 
in relation to the claims submitted to it.” (see 
our blog posts here and here). It should also 
be noted that the Singapore Court of Appeal 
in BBA v BAZ [2020] 2 SLR 453, recognising the 
distinction between jurisdiction and admissibility, 
held that whether a claim was time barred was 
a question of admissibility, not a question of 
jurisdiction.
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Although the Malaysian court did not 
characterise the limitation defence as an issue 
of admissibility or jurisdiction, its upholding of the 
arbitration agreement may imply that limitation 
is a question of admissibility as it does not affect 
the Tribunal’s jurisdiction. The net result of the 
decision provides some measure of welcome 
certainty that arbitration agreements will be 
upheld by the Malaysian courts, even where 
there are questions regarding the limitation 

period for commencing claims. However, this 
approach appears to remove a tribunal’s ability 
to determine issues of admissibility for itself 
where a Malaysian court is first seised of the 
matter.

For further information, please contact Peter 
Godwin, Partner, Daniel Chua, Associate, 
Michele Yee, Associate or your usual Herbert 
Smith Freehills contact.
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Case in Brief

Court continues to follow modern “one 
stop” adjudication approach and finds 
arbitration clause that says “may” arbitrate 
means the parties “must” do so
By Maria Cole

Where an arbitration clause is 
included in a contract, the courts 
will not interpret it as giving 
the parties a choice between 
arbitration and litigation unless 
very clear language is used 
to indicate that is the parties’ 
intention.

1  Kinli Civil Engineering Limited v Geotech Engineering Limited [2021] HKCFI 2503.

Background
Kenli brought proceedings in the Hong Kong 
High Court against Geotech to recover money 
owing to it under a written contract.1 Kenli 
was a subcontractor of Geotech for works on 
a public housing development.  It claimed 
that the works under the contract had been 
completed but Geotech had wrongfully 
deducted sums from amounts certified payable 
to Kenli. 

Geotech applied to stay the proceedings 
on the ground that the dispute should be 
submitted to arbitration under the arbitration 
clause in the contract which read:
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If in the course of executing 
the Contract, any disputes or 
controversies arise between 
(G) and (K) on any question 
and the parties are unable 
to reach agreement, both 
parties may in accordance 
with the relevant arbitration 
laws of Hong Kong submit the 
dispute or controversy to the 
relevant arbitral institution 
for resolution, and the 
arbitral award resulting from 
arbitration in the HKSAR shall 
be final and binding on both 
parties, and unless otherwise 
agreed by both parties, the 
aforesaid arbitration shall 
not be conducted before 
either the completion 
of the main contract or 
the determination of the 
subcontract.

Issues before the Court
There were two issues in dispute. First, whether 
arbitration under the clause was permissive or 
mandatory.  Second, whether the proviso at the 
end of the clause prevented arbitration being 
commenced before the main contract had 
been completed and the contract (between 
the parties) had also been terminated or 
determined. 
In opposing the application to stay, Kenli 
argued that by using the the word may rather 
than must or shall in the clause, the parties’ 
intention was that arbitration was optional. 
It said arbitration was permitted but not 
mandatory. 

Decision
The Court held the clause meant arbitration 
was mandatory. It said the modern approach 
to the construction of arbitration agreements 
is the presumption in favour of arbitrability and 
the “one-stop” adjudication approach. It cited 
Fili Shipping Co Ltd and others v Premium Nafta 
Products Ltd [2007] BUS LR 1719, as a useful 
starting point. It noted there were reminders 
from the courts that the presumption may 
be rebutted and would not be applicable in 
particular cases. The Court emphasised that if 
there were good reasons for resolving any type 
of dispute by litigation before the completion 

of the contract and/or its determination/
termination, that would normally, and could 
easily, have been spelt out and made clear. It 
found there was no such provision in the clause 
or the contract.

In summary, the Court explained that if there is 
an arbitration clause it will not be construed as 
giving the parties a choice between arbitration 
and litigation, unless there is very clear 
language providing for such.

Conclusion
The courts are increasingly enforcing arbitration 
clauses and the presumption in favour of 
arbitrability and the “one-stop” adjudication 
approach. Clear and unequivocal language 
will be required for a party to argue they did 
not intend their disputes to be submitted to 
arbitration when including an arbitration clause 
in their contract. 
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