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Welcome to the 29th issue of ReSolution® in which we draw on the experience and expertise of 
leading experts in the field to bring you commentary, articles and reviews on topical matters 
relating to domestic and international dispute resolution.

In this issue we take a close look at the circumstances in which court judgments on applications 
under sections 67 and 68 of the UK Arbitration Act should be published or remain private arbitral 
appeals. We also look at a recent case out of the Supreme Court of Australia that reinforces 
the need for a party appealing an arbitral award to have good grounds to do so without simply 
dressing up an appeal on the merits as an argument as to breach of natural justice.

In Case in Brief, Hannah Aziz takes us through the recent decision of Bathurst Resource Ltd v L&M 
Coal Holdings Ltd [2021] NZSC 85 in which the Supreme Court of New Zealand clarifies whether 
evidence of party conduct before and after contract formation can be used as an aide to 
contractual interpretation.

We are also excited to announce the launch of the New Zealand Arbitration Survey. If you are an 
arbitrator working domestically in New Zealand, we would greatly appreciate your participation in 
this inaugural survey. You can find the details in ReSolution in Brief on page 5.

As always, I wish to take this opportunity to thank all our contributors. We are most grateful for 
the support we receive from dispute resolution professionals, law firms, and publishers, locally 
and overseas, that allows us to share with you papers and articles of a world class standard, and 
to bring you a broad perspective on the law and evolving trends in the delivery and practice of 
domestic and international dispute resolution. 

Contributions of articles, papers, and commentary for future issues of ReSolution® are always 
welcome. I do hope you find this issue interesting and useful. Please feel free to distribute 
ReSolution® to your friends and colleagues – they are most welcome to contact us if they wish to 
receive our publications directly.

-Editor

Warmest regards,

John Green
Editor

https://www.nzdrc.co.nz/resources/resolution/
https://www.nzdrc.co.nz/resources/resolution/
http://Subscribe to ReSolution
http://Subscribe to ReSolution
https://www.linkedin.com/company/nzdrc/mycompany/?viewAsMember=true
https://www.facebook.com/nzdrc.co.nz
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ReSolution in Brief
Brazil signs the Singapore 
Convention on Mediation 
 
Brazil signed the United Nations Convention 
on International Settlement Agreements 
Resulting from Mediation, also known as the 
“Singapore Convention on Mediation”, at the 
United Nations Headquarters in New York on 
4 June 2021. With its signature, Brazil becomes 
the	fifty-fourth	signatory	to	the	treaty.	This	is	
one of the most successful multilateral treaties 
prepared by the United Nations Commission on 
International Trade Law (UNCITRAL). Brazil is a 
major commodity exporter, and the adoption 
of the new rules will bring more certainty to 
commercial relations between Brazil and parties 
in signatory nations.  

ICSID’s new mediation rules 
 
The International Centre for the Settlement 
of Investment Disputes (ICSID) released its 
latest working paper (Working Paper 5) on 
its comprehensive amendment of ICSID 
Convention and ICSID Additional Facility 
proceeding rules and regulations. This working 
paper	also	refines	the	proposed	new	rules	for	
ICSID	fact-finding	and	mediation.	Working	
Paper	5	should	be	the	final	iteration	of	the	rules.	
The rules allow parties to request mediation 
by agreement or unilaterally. The Secretary-

General will invite the other party to accept 
an offer to mediate if the request is initiated 
unilaterally. After the parties agree to mediate, 
the only requirement for the selection of a 
mediator is to be impartial and independent. 
The parties can determine the protocol for 
the mediation, such as the language of the 
mediation, the meeting place, next steps 
and the participants. The rules require the 
appointment of a party representative, who 
is authorised to negotiate and settle the 
dispute,	at	the	first	session.	This	is	to	ensure	the	
mediation outcome is sustainable. If mediation 
is terminated, the mediator is required to refer to 
any	confidentiality	agreement	the	parties	came	
to, in the notice of termination. 

The current state of mediation in investment 
disputes depends on the underlying investment 
treaty’s mediation provisions. These provisions 
are inconsistent across treaties. ICSID’s 
formalisation of mediation rules and regulations 
will	give	states	and	parties	more	confidence	
in mediation and encourage the usage of 
mediation in investor-state disputes. 

Civil Justice Council: Compulsory  
ADR would be desirable

The Civil Justice Council recently published 
a report on the issues relating to compulsory 
Alternative Dispute Resolution (ADR). The report 

https://www.singaporeconvention.org/convention/about-convention/
https://uncitral.un.org/
https://icsid.worldbank.org/sites/default/files/publications/WP 5-Volume1-ENG-FINAL.pdf
https://icsid.worldbank.org/sites/default/files/publications/WP 5-Volume1-ENG-FINAL.pdf
https://www.judiciary.uk/related-offices-and-bodies/advisory-bodies/cjc/
https://www.judiciary.uk/wp-content/uploads/2021/07/Civil-Justice-Council-Compulsory-ADR-report.pdf
http://www.buildingdisputestribunal.co.nz
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concludes that the English and European 
Convention on Human Rights caselaw supports 
mandatory ADR, provided it is not unduly 
onerous and the parties can choose whether 
to settle or to proceed to trial. Mandatory 
ADR is desirable because it can help ease 
caseloads for the courts and, as the mediation 
process goes forward, parties often do reach a 
settlement despite some reluctance initially. The 
report	also	identified	some	factors	that	would	
contribute to a successful compulsory ADR 
scheme. These factors are: 

1. Avoid disproportionately burdensome 
forms of ADR. 

2. The presence of a skilled neutral can 
often	be	beneficial	to	a	highly	emotional	
dispute. 

3. To	build	a	party’s	confidence	in	the	
neutral requires systematic regulation. 

4. Whether to encourage the parties to 
seek legal advice can have an effect on 
ADR engagement.

5. An early evaluation report can provide 
the parties with a realistic expectation; 
therefore, it is important to identify the 
appropriate stage to compel ADR.

6. A compulsory ADR process needs to 
be accompanied by sanctions for non-
compliance. 

Given the conclusion that compulsory ADR 
is lawful, further work on any new scheme of 
compulsory ADR will fall on the Civil Procedure 
Rules Committee. 

New Zealand Arbitration Survey
How many disputes are dealt with by arbitration 
in New Zealand? How many people work 
as arbitrators? What kinds of cases do they 
decide? How could you possibly tell?

This survey is an attempt to answer these and 
other related questions about the practice of 
arbitration in New Zealand.

Are you an arbitrator working domestically in 
New Zealand? 

We are asking all arbitrators to respond to our 
online survey to help us, collectively, to pull 
together meaningful information about the 
practice of arbitration in New Zealand between 
2019 and 2020.

Not an arbitrator but been involved in an 
arbitration in this period? Please do reach 
out to the arbitral tribunal and let them know 
about the survey. The more arbitrators we have 
participating, the more meaningful the survey 
results will be for everyone.

To access the survey, please go to NZDRC’s 
website: https://www.nzdrc.co.nz/new-zealand-
arbitration-survey/

If you have any questions, please contact 
Natalia at natalia.vila@nzdrc.co.nz.

https://www.gov.uk/government/organisations/civil-procedure-rules-committee/about
https://www.gov.uk/government/organisations/civil-procedure-rules-committee/about
https://www.nzdrc.co.nz/new-zealand-arbitration-survey/
https://www.nzdrc.co.nz/new-zealand-arbitration-survey/
mailto:natalia.vila%40nzdrc.co.nz?subject=NZDRC%20Arbitration%20Survey
http://www.buildingdisputestribunal.co.nz
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The recent judgment handed down 
by the Court of Appeal (the CoA) in 
Manchester City Football Club Ltd v The 
Football Association Premier League Ltd 
& Others [2021] EWCA Civ 1110 saw the 
CoA consider a decision of the Commercial 
Court concerning publication of a judgment 
that had rejected applications made under 
sections 67 and 68 of the Arbitration Act 1996 
(the Act) following an arbitration between 
the parties. Manchester City Football 
Club (Manchester City), with the support 
of the Premier League, appealed the 
Commercial Court’s decision. The appeal 
concerned the circumstances in which 
judgments of the Courts on applications 
under sections 67 and 68 should be 
published or remain private. The CoA held 
that there was a legitimate public interest 
in publishing the judgment and, crucially, 
that	this	would	not	result	in	significant	
confidential	information	being	disclosed.

Background

In 2018 a hack of Manchester City’s email 
servers resulted in the publication by the 
media	of	confidential	emails	and	financial	
documents alongside allegations that 
Manchester City had breached the Union 
of European Football Association’s (UEFA) 
financial	fair	play	(FFP) rules, as well as the 
Premier League’s own rules (the PL Rules). 
The Premier League began a disciplinary 
investigation into Manchester City and, 
aside from a statement made by the 

Premier League where it announced its 
investigation, both parties had agreed that 
the	investigation	process	was	confidential.

The Premier League requested to be 
provided with certain information and 
documents from Manchester City under 
information gathering powers in the PL 
Rules which the club objected to. This led 
to the Premier League commencing arbitral 
proceedings under the PL Rules in October 
2019 to enforce the demand in which the 
Premier League sought (a) a declaration 
and/or determination that Manchester 
City was obliged to provide the Premier 
League with the requested information 
and documents; and (b) an order for 
specific	performance.	Manchester	City	
challenged the jurisdiction of the Tribunal 
appointed to determine the proceedings, 
which rejected that challenge. In June 2020, 
Manchester City issued arbitration claims 
in the Commercial Court under sections 67 
and 68 of the Act in which it challenged 
the jurisdiction of the tribunal under the 
PL Rules (the Section 67 Challenge) and 
also alleged that the tribunal was tainted 
with apparent bias due to the process 
for appointment and reappointment to 
the Premier League’s arbitral panel (the 
Section 68 Challenge). The arbitration 
continued pending the determination of 
the Section 67 and Section 68 Challenges 
and the Tribunal rejected Manchester 
City’s arguments   and ordered it to produce 
information and documents. That order 

All’s fair in football and arbitration: 
Court of Appeal orders publication 
of High Court judgments relating to 
an arbitration
By Richard Bamforth, Dan Tench, Cathryn Hopkins, and Harry Hall

https://www.bailii.org/ew/cases/EWCA/Civ/2021/1110.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2021/1110.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2021/1110.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2021/1110.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2021/1110.pdf
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was then stayed pending the Commercial 
Court’s consideration.

Manchester City’s application was heard 
in private in March 2021 where Mrs Justice 
Moulder dismissed the application in full, 
finding	that	the	PL	Rules	permitted	“all 
disputes” to be referred to arbitration and 
that the allegation of bias did not satisfy 
the test that a fair-minded and informed 
observer would conclude that there was 
a real possibility that the arbitrators were 
biased (the Merits Judgment).

Publication of the Merits 
Judgment

Upon the Merits Judgment being 
communicated to the parties, the Judge 
indicated that she was minded to publish it. 
This was opposed by both parties (although 
the opposition from the Premier League 
was subject to an important caveat, as 
explained below). The Judge considered 
the parties’ submissions on the matter of 
publication and held that both the Merits 
Judgment and that the present judgment 
should be published (the Publication 
Judgment). In reaching this decision, the 
Judge applied the principles set out in City 
of Moscow v Bankers Trust [2004] EWCA Civ 
314. She summarised these as:

i. “Whatever the starting point or actual 
position during a hearing [in other words 
even if the hearing is in private under CPR 
62.10], it is, although clearly relevant, not 
determinative of the correct approach to 
publication of the resulting judgment”;

ii. “Further, even though the hearing may 
have been in private, the court should, 
when preparing and giving judgment, 
bear in mind that any judgment 
should be given in public, where 
this can be done without disclosing 
significant confidential information. The 
public interest in ensuring appropriate 
standards of fairness in the conduct 
of arbitrations militates in favour of a 
public judgment in respect of judgments 
given on applications under s.68. The 
desirability of public scrutiny as a means 
by which confidence in the courts can 
be maintained and the administration 
of justice made transparent applies 
here as in other areas of court activity 

under the principles of Scott v. Scott 
and article 6. Arbitration is an important 
feature of international, commercial 
and financial life, and there is legitimate 
interest in its operation and practice...” 
[emphasis added by the Judge];

iii. “The factors militating in favour of 
publicity have to be weighed together 
with the desirability of preserving the 
confidentiality of the original arbitration 
and its subject matter”;

iv. A party inviting the court to protect 
evidently	confidential	information	
about a dispute must not necessarily 
prove positive detriment, beyond 
the undermining of its expectation 
that the subject-matter would be 
confidential.

In considering these, Mrs Justice Moulder 
concluded that publication of the Merits 
Judgment would not lead to disclosure 
of “significant confidential information”. 
Mrs Justice Moulder opined that the only 
confidential	information	that	would	be	
disclosed was the existence of the dispute 
and the arbitration. Given that it was 
already in the public domain that the 
underlying investigation was taking place, 
Mrs Justice Moulder did not regard that 
confidential	information	to	be	significant.	
Furthermore, it was noted that there was 
no information regarding the underlying 
dispute contained in the Merits Judgment. 
The Judge also noted that publication of 
the Merits Judgment  was unlikely to cause 
prejudice or detriment to Manchester 
City, even in the face of the likely public 
comment and press speculation. Mrs Justice 
Moulder also held that it was desirable for 
any judgment to be made public in order to 
ensure public scrutiny and the transparent 
administration of justice.

The Appeal

Permission to appeal the Publication 
Judgment was granted by Lord Justice 
Males	on	two	grounds.	The	first	was	that	
the Judge erred by ordering publication of 
the Judgments and the second was that 
the publication of the Judgments should 
have been stayed pending the conclusion 
of the underlying investigation. The CoA 
dismissed	the	appeal,	finding	that	Mrs	Justice	
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Moulder had made the correct assessment 
in deciding that both the Merits Judgment 
and the Publication Judgment should be 
published. The Chancellor of the High Court, 
Sir Julian Flaux, in giving the lead judgment, 
with which both the Master of the Rolls and 
Lord Justice Males agreed, gave a series 
of “inter-related reasons” for the appeal’s 
dismissal:

• Confidential information: The CoA 
agreed that publication would not lead 
to	disclosure	of	significant	information. 
Only the dispute’s existence and the 
arbitration would be disclosed; the 
substance of the underlying disclosure 
dispute would not be disclosed.

• Public interest: The Chancellor explained 
that there was “a public interest in 
maintaining appropriate standards of 
fairness in the conduct of arbitrations”. 
The CoA also held that the Premier 
League’s support of Manchester City’s 
appeal being contingent on being 
able to rely on the Merits Judgment 
in proceedings against  other clubs 
demonstrated the fact that the parties’ 
interest	in	confidentiality	was	far	
outweighed by public interest in the 
publication of an important judgment. 
Where a judgment will be available as 
a potentially important precedent then 
it must be available to all. There was 
also a public interest in the resolution of 
disputes between the Premier League 
and member clubs and the reason 
for the delay in the Premier League’s 
investigation.

• Both parties’ objections to publication: 
The fact both parties opposed 
publication was “of some weight” in 
mitigating against publication but the 
CoA should also scrutinise the parties’ 
wishes.

• Prejudice: Finally, the CoA held that 
Manchester City’s argument that any 
such publication of the judgments 
would cause it prejudice or detriment 
should be treated with “considerable 
scepticism”. The suggestion that press 
interest and speculation might disrupt 
the investigation or arbitration, both 
of which were being conducted by 
experience professionals, was “fanciful” 
and the suggestion that they might 
damage Manchester City’s relations with 
commercial partners was “unconvincing” 

given the fact that any commercial 
partner would conduct due diligence 
and learn of the investigation and 
despite.

Comment

One	key	advantage	often	identified	in	relation	
to arbitration proceedings is the possibility 
of keeping the subject matter entirely 
confidential.	 However,	this	case	shows	the	
limits of that principle, since if an application to 
the  courts is made in respect of such arbitration 
proceedings, there is always the possibility of 
some information becoming publicly available 
in the form of a published judgment.

Whilst	this	case	specifically	concerned	a	
sporting body and a Premier League football 
club, and a certain degree of   the public 
interest in the case was attributed to the 
manner in which disputes involving sporting 
bodies are resolved, this judgment is of 
broader application and is helpful guidance 
as to when the Courts will be prepared 
to publish judgments relating to arbitral 
applications made in the Courts.

The facts suggest that where the matters in 
dispute are already public knowledge and, 
crucially,	where	publication	of	significant	
confidential	information	can	be	avoided,	
then	the	confidentiality	of	the	arbitration	
itself should not be presumed.

Finally, it is worth noting that the caveat 
to the support on the part of the Premier 
League to the position of Manchester City 
was that it said that it should remain entitled 
to rely upon the Merits Judgment in other 
relevant proceedings between it and other 
member clubs. In his judgment, Lord Justice 
Males thought it highly problematic that a 
judgment to be used for precedent value 
in future proceedings may be available 
only to one side in those proceedings 
which could be said to be highly unfair, 
stating: “If the judgment is to be available 
as a potentially important precedent, it 
must be available to all.” This highlights a 
major	difficulty	in	declining	to	make	public	
judgments of this type.

Link to original article here.

https://www.cms-lawnow.com/ealerts/2021/07/alls-fair-in-football-and-arbitration-court-of-appeal-orders-publication-of-high-court-judgments
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Court sees through layers of lipstick 
and linguistic camouflage in 
audacious application to set aside 
arbitral award 
By Maria Cole

Unfortunately, too many unsuccessful arbitration 
participants still see it as worth their while to ‘roll 
the dice’ by manufacturing a pathway to a court, 
where strained procedural unfairness arguments 
rise to the fore as something of a last refuge 
of the desperate. … This farcical position 
should no longer be entertained. Where [this] 
backdoor strategy is unsuccessfully deployed in 
future it should be met with a punitive costs 
sanction.1

Arbitration	 is	final	and	binding,	and	an	award	
in New Zealand can be appealed only on a 
question	of	law	(not	fact)	or	when	it	is	in	conflict	
with public policy (involving fraud, corruption or 
a breach of natural justice, such as procedural 
unfairness). The principle underpinning this, is 
that parties will not be readily provided with 
a chance to re-argue their claims before a 
court after having chosen freely to resolve their 
disputes through arbitration. 

This	 reflects	 the	 old	 saying,	 “you	 made	 your	
bed, so must lie in it”. In a recent decision out 
of the Supreme Court of Western Australia, 
the lawyers involved must have felt they had 
been sent to their beds without any supper. 
The case was Venetian Nominees Pty Ltd v 
Weatherford Australia Pty Ltd,2 where Kenneth 
Martin J dismissed an application to set aside an 
arbitral award based on an alleged denial of 
procedural fairness, in a scathing judgment. 

Background
In 2020, a private arbitration was conducted 

1  Venetian Nominees Pty Ltd v Weatherford Australia Pty Ltd [2021] WASC 137 at [1].

2  [2021] WASC 137.

between the plaintiff, Venetian Nominees Pty 
Ltd (Venetian), and the defendant, Weatherford 
Australia Pty Ltd (Weatherford).

The parties were asking the arbitrator to resolve 
a monetary dispute around the apportionment 
of costs under a lease.  This required the 
arbitrator to rule on the proper construction of 
the apportionment clause in the lease. 

Due to COVID-19, the arbitration was conducted 
by telephone conference over two days. At the 
conclusion of the hearing, the arbitrator provided 
the parties with an opportunity to submit further 
written submissions and extra materials, if they 
chose. Venetian did not take advantage of that 
opportunity.

The award was in favour of Weatherford. The 
arbitrator found that the outgoings Venetian 
had charged were not proportionate to the 
area leased by Weatherford. 

Application to set aside the award
Venetian sought to set the award aside on the 
ground that the arbitrator denied it a fair hearing 
as it had been unable to properly present its case, 
so that the hearing was procedurally unfair to it. 

Justice Martin was having none of it! His Honour 
commenced his decision in withering style:

Linguistic	 camouflage	 aside,	 this	 is	 an	
attempted appeal by the plaintiff against 
a decision of an arbitrator delivered in a 
wholly private arbitration. There presents the 

http://www.nzdrc.co.nz


www.nzdrc.co.nz 12

problem. There is, by the clear words of the 
local arbitration statute, no appeal available 
against the adverse arbitral decision. No 
doubt by reason of that inconvenient 
obstacle, the present challenges directed 
against the arbitrator’s award decision have 
been grammatically cased as an alleged 
failure by the arbitrator to hear some of the 
plaintiff’s arguments and, alternatively the 
too frequently seen allegation of a denial 
of procedural fairness within the arbitration 
process. Curial challenges attempted 
against non-appealable award decisions 
continue to bedevil and undermine 
legislative policy endeavours to entrench 
arbitration as a quick, relatively inexpensive 
and	 final	 medium	 for	 private	 dispute	
resolutions… 

In distilling the essence of the Venetian’s “gripe”, 
Martin J stated: 

Indeed, despite the many layers of 
lipstick, the essential nature of Venetian’s 
grievance is ultimately exposed to being 
that its advocated rival interpretation of the 
clause’s true meaning was rejected by the 
arbitrator. Such a grievance is not a true 
process grievance. It is a poorly disguised 
attempted appeal raised against a decision 
reached against it. Save to say, losing is not 
a violation of procedural fairness principles.

The importance of party autonomy and the 
consequences of the parties’ choosing to 
arbitrate were highlighted. His Honour referred 
to the Singapore Court of Appeal decision AKN 
v ALC,3 where Menon CJ observed:

... The courts do not and must not interfere 
in the merits of an arbitral award and, in the 
process, bail out parties who have made 
choices that they might come to regret, or 
offer them a second chance to canvass the 
merits of their respective cases ...

Venetian was ill-advised to claim it had not been 
afforded a full opportunity to present its case, 
given the arbitrator had made a direction at the 
conclusion of the hearing that the parties could 
submit further written submissions and extra 
materials. In addressing how such a claim was 
doomed to fail, his Honour found:

Venetian received an entirely fair two-
day arbitral hearing.  The process 
followed by the learned arbitrator, on my 

3  [2015] SGCA 18 at [37]. 

assessment, was perfectly fair.  I repeat 
that an opportunity for the arbitrating 
parties	to	file	even	further	materials	given	at	
the conclusion of two days of arbitral hearing, 
was afforded.  The indulgence provided 
a more than fair opportunity to address any 
issues as regards further legal submissions 
or extra documentary expert evidence 
that Venetian may have wished to 
have further submitted, arising in the wake 
of the two days of hearing.  But no extra 
evidence was sought to be added to 
Venetian’s case.  Yet there is a process 
grievance raised to this court.  That is truly 
breathtaking in its audacity.

The decision concluded with:

I reserve other questions, including as to costs 
orders. I will hear the parties as to the precise 
terms of an appropriate costs order in due 
course, if that is required.

I suspect Venetian would be hoping it wasn’t.

Takeaways
The courts will intervene where there is a failure 
of the arbitral process, but will not allow parties 
to dress up an appeal on the merits of an award 
as an argument there has been a breach of 
natural justice. Those who do so are on clear 
notice that they face adverse costs orders being 
made against them. The courts in both Australia 
and New Zealand are showing a determination 
to ensure the principle of reduced court 
involvement in the arbitral process is respected.

Lawyers involved in arbitration should save a 
copy of this decision for the next time they are 
faced with a disgruntled client at the sharp end 
of an adverse arbitral award who wants to cry 
foul to the courts. 

About the author
Maria works as a Knowledge 
Manager in NZDRC’s 
Knowledge Management 
Team. 
She was previously a civil 
litigation barrister for over a 
decade, where she gained 
experience in arbitration and 
mediation.
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“How many disputes are dealt with by arbitration in New Zealand? How 
many people work as arbitrators? What kinds of cases do they decide?” 
How could you possibly tell?  
Calling all ARBITRATORS …

Royden Hindle and Anna Kirk, along with NZDRC, are undertaking a survey of arbitration in New 
Zealand.  

We are asking all arbitrators who have received an arbitral appointment between 1 January 2019 
and 31 December 2020 to complete the survey.

The	survey	is	anonymous	and	has	been	designed	to	protect	the	confidentiality	of	the	arbitrations.		
The results will be used to produce a report on the state of arbitration in New Zealand.  The more 
information we get, the more accurate our report will be.   

Please click here	to	fill	in	the	survey.

The time it will take to complete the survey will depend on the number of appointments you have 
had.  We expect the survey to take about 10 minutes per completed appointment, but less time 
for ongoing arbitrations.  You can save your answers and come back to them.  

The survey will be open until 30 September 2021. We are very grateful in advance for your 
assistance!

NEW ZEALAND ARBITRATION SURVEY

https://www.nzdrc.co.nz/new-zealand-arbitration-survey/
https://www.nzdrc.co.nz/new-zealand-arbitration-survey/
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Register now to attend the

9th International Society of  
Construction Law Conference

Cordis Hotel, Auckland*

Visit the conference website
constructionlaw2021.com

for the latest news, view the programme and to register

* In the event Covid-19 prevents the Conference from proceeding in person, New Zealand delegates’ registrations  
will be converted to virtual and a refund given in accordance with the registration Ts & Cs.

http://www.constructionlaw2021.com
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Case in Brief |Supreme clarity – 
digging into the Bathurst decision
By Hannah Aziz

Can pre and post-contractual 
evidence be considered part of 
contractual interpretation?

Introduction
The Supreme Court’s recent decision in 
Bathurst1 has addressed three issues that have 
long blighted lawyers (and clients) when 
a commercial contract goes awry. Before 
this decision, the principles of contractual 
interpretation in New Zealand were governed 
by the decisions in Vector Gas2 and Firm PI 1.3 
The three issues which remained live following 
Vector were treatment of evidence of prior 
negotiations and subsequent conduct, as well 
as the application of the BP Refinery test in 
considering the implication of terms.4

The facts
The case concerned whether a USD $40m 
performance payment was triggered under 
a sale-and-purchase agreement between 
Bathurst Resource Ltd (Bathurst) and L&M Coal 
Holdings Ltd (L&M) for the purchase of Buller 
Coal Limited, by the sale of around 54,000 
tonnes of coal to Holcim New Zealand for the 
then Cape Foulwind cement manufacturing 
plant near Westport. Each performance 
1  Bathurst Resource Ltd v L&M Coal Holdings Ltd [2021] NZSC 85.

2  Vector Gas Limited v Bay of Plenty Energy Limited [2010] NZSC 5, [2010] 2 NZLR 444.

3  Firm PI 1 Ltd v Zurich Australian Insurance Ltd [2014] NZSC 147, [2015] 1 NZLR 432.

4	 	BP	Refinery	(Westernport)	Pty	Ltd	v	Shire	of	Hastings	[1977]	UKPC	13,	(1977)	180	CLR	266	(PC).	

5  Bathurst Resource Ltd v L&M Coal Holdings Ltd, above n 1 at [65].

payment fell due once a certain amount of 
coal had been “shipped” from the area being 
mined.

It also concerned whether Bathurst could rely 
on the terms of a royalty deed to enable it to 
defer payment to L&M.

What has the decision in 
Bathurst changed?
In	its	decision,	the	Supreme	Court	has	confirmed	
that, in principle, pre and post-contractual 
conduct can be admissible when interpreting 
a	contract.	The	significant	departure	in	the	
Bathurst decision is that the Court held that the 
admissibility of such conduct was a matter of 
evidence, not of contractual interpretation. 
The admissibility of this type of evidence must 
therefore be considered in accordance with 
the provisions of the Evidence Act 2006 (the 
Act). The Court made particular reference to 
section 7 and section 8 of the Act and stated:5

In short, ss 7 and 8 are the 
touchstones for admissibility, 

utilising the objective standard 
for contract interpretation as 
the standard against which 

relevance and probative value 
must be measured



www.nzdrc.co.nz 16

Specific guidance on the three 
issues post-Vector
The decision helpfully provides guidance on 
the three issues mentioned in the introduction 
above.

1) Pre-contractual negotiations

Evidence of pre-contractual negotiations 
may be admissible if it demonstrates a party’s 
objective intention or belief of the meaning 
of the words used, and it was communicated 
to the other party. Contractual interpretation 
therefore remains an objective exercise, and 
any pre-contractual negotiations may assist a 
court in this exercise. 

2) Post-contractual conduct

Similar to pre-contractual negotiations, 
evidence of post-contractual conduct should 
be considered in light of whether or not it 
demonstrates anything relevant to the objective 
approach in interpretation.6 The conduct does 
not need to be mutual, and it will be rare that 
post-contractual conduct would be relevant to 
contractual interpretation.

3) Application of the BP Refinery test & 
implied terms

In BP Refinery, the Privy Council held that the 
following conditions apply before a term can 
be implied: 

1) it must be reasonable and equitable; 
2) it must be necessary to give business 

efficacy	to	the	contract	so	that	no	term	
will be implied if the contract is effective 
without it; 

3) it must be so obvious that it “goes without 
saying”;

4) it must be capable of clear expression; 
and

5) it must not contradict any express term of 
the contract.

The	Supreme	Court	affirmed	the	above	test	but	
qualified	it	by	noting	it	as	a	useful analytical 
tool that should not be applied in a rigid and 
formulaic way.7	Conditions	four	and	five	must	
be met, and conditions one to three should 
be viewed as tools which overlap but are not 
cumulative in effect. 

6  Bathurst, above n 1, at [89].

7  Bathurst, above n 1, at [108].

8  Bathurst, above n 1 at [68].

Commercial realities and key 
takeaways for practitioners and 
clients

•	 The text used in a contract remains key. 
Parties should always seek legal advice 
to ensure that their intentions are made 
clear and that the contract accurately 
records their objective intentions. With 
this in mind, it is important that good 
housekeeping during the negotiation 
process is adhered to. This type of 
evidence could prove useful in the event 
that a dispute later arises.

•	 The Court in Bathurst considered post-
contractual conduct, by looking at 
Bathurst’s	financial	accounts	and	
information relating to its relevant trade 
and industry practice, such as market 
statements. Such evidence was not 
ascribed any evidential weight in this 
case and is unlikely to help a court 
interpret the parties’ intentions at the 
time the contract was entered into, but it 
is worth bearing this point in mind. 

•	 It is important to consider the application 
of the Act. Practitioners will particularly 
welcome the Court’s comments in 
relation to section 8(1)(b) of the Act that 
the admission of extrinsic material will 
involve unnecessary expenditure of time 
and resources for the parties and courts. 
This is a clear indication that parties to a 
dispute will not be permitted to adduce 
copious material in an effort to invoke 
arguments relating to a possible re-
interpretation of the contract.

•	 Subjective evidence given orally at a 
hearing is not admissible where it is an 
undeclared understanding or intention as 
to the meaning of a contract.8 

Conclusion
Whilst this decision has provided some helpful 
guidance on areas that the courts may consider 
when interpreting pre- and post-contractual 
conduct, the central tenets of contractual 
interpretation remain key. It is important that 
parties ensure that the text in the contract 
accurately	reflects	their	objective	intentions.	
Similarly, any pre-contractual negotiations 
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or post-contractual conduct should be well 
documented, preserved and should accurately 
record the objective intentions of the parties 
concerned. 

Judges have been handed the opportunity to 
expand the tools available to them, but their 
practical application will, as ever, turn on the 
individual facts of a case. 

About the author

Hannah works as a Knowledge Manager in NZDRC’s Knowledge 
Management Team.  

Previously she was a Board Trustee and Solicitor in the UK, where she 
was providing excellent legal services to clients across PLCs, SMEs and 
private and public sectors.
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The Lugano 
Clock Has 
Stalled: What 
Now For Dispute 
Resolution 
Clauses?
By Richard Breen and Gail Nohilly

Since 1 January 2021, Regulation (EU) 
1215/2012 on jurisdiction and the recognition 
and enforcement of judgments in civil and 
commercial matters (Brussels Recast) and 
the 2007 Convention on jurisdiction and the 
recognition and enforcement of judgments 
in civil and commercial matters (Lugano 
Convention) no longer apply to the UK.

There is no mechanism allowing the UK to 
accede to Brussels Recast in its own right. 
Under the Lugano Convention however, the 
UK is entitled to apply for accession following 
certain	conditions	specified	in	Article	72.	
Although the UK applied for accession in 
April 2020, it has not yet been “invited” to 
accede. This is because, article 72(3) limits 
accession to the unanimous agreement of the 
contracting parties, namely Iceland, Norway, 
Switzerland, Denmark and the European Union 
(EU). Iceland, Norway and Switzerland have 
consented to the UK’s accession application. 
The European Commission however, recently 
notified	the	Swiss	Federal	Council	(as	
Depositary of the Lugano Convention) that, 
representing the EU, it does not consent to the 
UK’s	accession.	Whether	this	is	the	final	decision	
from the EU, or whether the European Council 
will vote on the issue, remains to be seen.

In the absence of unanimous consent of 
all contracting parties coupled with the 
enforcement gap of several months even 
if accession to the Lugano Convention 
is permitted, Irish (or indeed EU or EFTA) 
contracting parties with UK entities should 
continue to give careful consideration to their 
dispute resolutions clauses.

Why would accession to 
the Lugano Convention be 
significant?
UK accession to the Lugano Convention 
would	be	significant	in	restoring	some	balance	
and	confidence	to	the	post-Brexit	setting	for	
cross border disputes resolution. The Lugano 
Convention governs jurisdiction, recognition 
and enforcement of judgments in civil and 
commercial matters between EU member 
states and certain EFTA members, who cannot 
accede to Brussels Recast. It became the 
topic of much recent commentary because 
EU regulations that harmonised the rules of 
enforceability of choice of court clauses, and 
the recognition of judgments, no longer apply 
to the UK since it left the EU.

Now, where disputes arise between Irish and 
UK parties involving a UK choice of court 
clause, or the recognition or enforcement 
of UK judgments, they fall to be considered 
either under (i) the Hague Convention of 30 
June 2005 on Choice of Court Agreements 
(Hague) or (ii) the common law rules of private 
international law.

The UK is a member of Hague, an international 
Convention, in its own right since 1 January 
2021, but Hague has its limitations:

1. Hague only applies where the parties have 
chosen exclusive jurisdiction clauses,

2. It is unclear whether Hague applies to 
choice of court clauses entered into between 
the date of its original application in the UK 
under its EU membership (1 October 2015), and 
its entry into force in the UK as a party in its own 
right (1 January 2021). 

Where to from here?
If parties want to achieve conclusiveness 
in terms of dispute resolution provisions in 
contracts, they can consider options such as:

• The appropriateness of exclusive jurisdiction 
clauses

The	benefit	of	the	exclusive	jurisdiction	clause	
is that it falls within the scope of Hague. It is 
commonly understood that asymmetric or 
non-exclusive jurisdiction clauses fall outside 
Hague. However following the UK Court of 
Appeal’s aside comments in Etihad Airways 
PJSC v Flother [2020] EWCA Civ 1707 that 
Hague “should probably” be interpreted as not 
applying to asymmetric clauses, the UK position 

https://www.williamfry.com/
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on this point is not settled.

• The use of international arbitration

International arbitration as the preferred dispute 
resolution process remains attractive because 
the recognition and enforcement of arbitral 
awards under the New York Convention 1958 
on Recognition and Enforcement of Foreign 
Arbitral Awards is unaffected by Brexit.

• Unilateral option clauses on the dispute 
resolution forum

Unilateral option clauses can take the form of 
either (i) asymmetric arbitration clauses or (ii) 
asymmetric litigation clauses. These clauses 
purport to give one party to the contract the 
option of choosing either litigation or arbitration 
to resolve any dispute arising between the 
parties after the dispute has arisen. Such 
clauses have not formed the subject of an Irish 
judgment to-date.

These types of unilateral option clauses have 
been the subject of judicial attention in the UK, 
where they have been found to be valid and 
enforceable in the particular circumstances 
of the case. NB Three Shipping Ltd v Harebell 
Shipping Ltd [2004] EWHC 2001, concerned an 
agreement with an express provision allowing 
both parties to bring proceedings in the English 
courts, but a separate provision giving one 
party only the right to go to arbitration. Morison 
J found no contradiction in giving one party 
“better” rights than the other. Harebell was 
cited in Law Debenture Trust Corp plc v Elektrim 
Finance BV and others [2005] 2 All ER (Comm) 
476, where an agreement allowing the parties 
to go to arbitration, but with a provision giving 
the defendants the unilateral option to bring 
proceedings before the UK courts, was upheld. 

The court described the provision as a “dual 
dispute resolution regime”. The UK High Court 
in Deutsche Bank Ag v Tongkah Harbour Public 
Company Ltd [2011] EWHC 225, commented 
that a jurisdiction clause that gives one party 
only the option to arbitrate is perfectly valid.

Parties need to exercise caution in drafting a 
unilateral option clause to ensure that it does 
not undermine an otherwise valid and binding 
arbitration clause.

Conclusion
Whilst it is disappointing that UK accession to 
the Lugano Convention remains in abeyance, 
practical dispute resolution clause alternatives 
are available to parties involved in cross border 
transactions with UK counterparties. However, 
the parties need to give careful consideration 
to the appropriateness of any particular dispute 
resolution process in conjunction with legal 
advice,	weighing	the	benefits	against	the	risks	
involved under each proposed option.

To access further resources, please see our 
“smart, hyperlinked” ‘Cross Border Disputes 
Navigator 2021: The New Europe and Beyond’ 
to assist in navigating issues around choice 
of law, jurisdiction, and the recognition and 
enforcement of EU and non-EU judgments. You 
can also access ourBrexit Hub: Litigation - Top 5 
Issues here.

The content of this article is intended to provide a general 
guide to the subject matter. Specialist advice should be 
sought	about	your	specific	circumstances.

https://www.williamfry.com/
https://www.williamfry.com/docs/default-source/reports/wfcross-border-disputes-navigator-2021.pdf?sfvrsn=0
https://www.williamfry.com/docs/default-source/reports/wfcross-border-disputes-navigator-2021.pdf?sfvrsn=0
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In Nergl Developments Pty Ltd v Vella [2021] 
NSWCA 131, the NSW Court of Appeal was 
required to determine whether a heads of 
agreement entered into following a mediation 
provided	a	binding	pathway	to	a	final	
settlement of the underlying dispute.

In essence, the central disagreement related to 
whether the heads of agreement contained:

• the full settlement terms, such that the 
parties were bound to enter into a 
subsequent formal deed embodying the 
terms of settlement. Nergl Developments 
sought this outcome; or

• preconditions requiring the performance 
of	other	obligations	that,	if	not	satisfied,	
meant that a subsequent formal settlement 
deed need not be entered into. This was the 
interpretation preferred by Ms Vella.

Each	party	sought	specific	performance	of	the	
heads of agreement based upon its preferred 
interpretation. The trial judge found in favour 
of Ms Vella. Nergl Developments appealed 
and contended that aspects of the heads of 
agreement indicated that the parties were 
bound to enter into a formal deed based upon 
the terms of the heads of agreement.

This argument was rejected by the NSW Court 
of Appeal. The heads of agreement contained 
additional obligations that involved further 
transactions as a precondition of subsequently 
entering into a binding settlement deed. 
Relevantly, the transactions needed to 
give	effect	to	a	settlement	were	sufficiently	
described in the heads of agreement. In these 
circumstances the heads of agreement fell into 
the second category of Masters v Cameron 
agreements. This category includes agreements 
“in which the parties have completely agreed 
upon all the terms of their bargain and intend 
no departure from or addition to that which 
their agreed terms express or imply, but 
nevertheless had made performance of one 
or more of the terms conditional upon the 
execution of a formal document.”

The application of the second category of 
agreements was elaborated upon by Justice 
Basten. His Honour observed that merely 
because an agreement fell into the second 
category of Masters v Cameron agreements did 
not mean that a single formal document was 
required which restated all of the terms of the 
heads of agreement.

Rather, the parties were required to perform a 
number of further obligations and transactions 

Post-mediation heads of agreement 
does not provide pathway to 
binding settlement
By Anthony Alexander and Sophie Dole
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pursuant to the heads of agreement, after which a formal 
settlement deed would be entered into. As those obligations 
and transactions were not completed, there was no binding 
agreement	to	enter	into	a	final	settlement	deed.

Click here to read the original article: https://www.claytonutz.
com/knowledge/2021/july/major-projects-construction-5-
minute-fix-80-qbcc-licence-reform-superintendent-dual-roles-
heads-of-agreement.
Disclaimer

Clayton Utz communications are intended to provide commentary and 
general information. They should not be relied upon as legal advice. 
Formal legal advice should be sought in particular transactions or on 
matters of interest arising from this communication. Persons listed may not 
be admitted in all States and Territories.

About the authors

Anthony M.C. Alexander Sophie Dole

www.claytonutz.com
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https://www.claytonutz.com/knowledge/2021/july/major-projects-construction-5-minute-fix-80-qbcc-licence-reform-superintendent-dual-roles-heads-of-agreement
https://www.claytonutz.com/knowledge/2021/july/major-projects-construction-5-minute-fix-80-qbcc-licence-reform-superintendent-dual-roles-heads-of-agreement
https://www.claytonutz.com/knowledge/2021/july/major-projects-construction-5-minute-fix-80-qbcc-licence-reform-superintendent-dual-roles-heads-of-agreement
http://www.claytonutz.com
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Leave with learning you can use! 

 
Gathering mediators, complaint handlers, conciliators, restorative justice facilitators, restorative 
practitioners and those who use dispute resolution in their leadership context, this conference 
will be fully focused on the Aotearoa New Zealand dispute resolution context.  
 
The conference involves longer workshop sessions focused on dispute resolution practice, 
delivered in a facilitative training style offering you opportunity to be interactive, engage in 
discussion, practise new skills and apply new learning. There’s opportunity to attend 6 of these 
over the 2 days along with engaging in professional conversations and exchanging insights with 
colleagues. 
 
The full workshop programme will be available later in July on the conference website 
https://www.resolution.institute/conference-nz but in the meantime, here’s some of the 
workshop topics emerging: 

• What can get in the way? For complaint handlers and conciliators 
• Effective use of shuttle in mediation, conciliation and complaint handling 
• Managing obstructive voices in dispute resolution contexts 
• Reality testing in the conciliation/complaints handling context 
• A tikanga Māori lens on FDR 
• Legislative developments regarding mediation practice in Aotearoa New Zealand 
• Restorative practice in dispute resolution contexts 
• Utilising a cultural advisor in a dispute resolution context 
• COVID impacts on dispute resolution in New Zealand 
• Farm Debt Mediation one year on: updates, outcomes and insights 
• Implementation of GCDR dispute resolution model standards 
• Trauma, stress and mental illness in dispute resolution: identifying and managing the 

boundaries 
• A Pasifika lens on the facilitative model of mediation 
• Online mediation practice: a facilitated forum to unpack learning, innovation, question and 

reflection 
• A tikanga Māori lens on mediation - a beginning taste of the pathway to Tūhono training 

And more to come… 

‘Spotlight on practice – 2021’ 
Register now>> 
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Parallel arbitral proceedings: the 
case for consolidation
By Catherine Green and Melt Strydom

The recent case of A v AW 
is a cautionary tale of what 
could go wrong when related 
arbitral proceedings are not 
consolidated. 
Consolidation of proceedings in international 
commercial disputes may be appropriate 
where two arbitrations deal with the same or 
similar questions of fact and law and involve the 
same parties. 

Consolidation combines two or more 
proceedings into a single proceeding in an 
attempt	to	reduce	inefficiencies	by	streamlining	
the dispute process and avoiding duplication. 
Importantly, it also mitigates the risk of 
inconsistent awards. Although a court can order 
consolidation in some jurisdictions, consolidation 
of arbitral proceedings typically requires the 
parties’ agreement. 

In this recent Hong Kong decision,1 the High 
Court held that a second arbitral award was 
manifestly invalid	because	the	tribunal’s	findings	
in that award were inconsistent with those in 
an award from an earlier arbitration involving 
the same parties, a common arbitrator, and 
common issues of fact. 
1  W v AW [2021] HKCFI 1701.

The facts
The dispute in W v AW [2021] HKCFI 1701 arose 
from two separate arbitrations involving two 
agreements relating to the same broader 
transaction. The same parties were involved 
in both arbitrations, with each arbitration 
commenced under one of the two agreements, 
respectively. AW appointed the same arbitrator 
to both proceedings. There was no further 
commonality between the two arbitral tribunals.

In	the	first	proceeding,	the	tribunal	published	
its award, dismissing an argument raised 
by AW for misrepresentation. In the second 
proceeding, the tribunal published its award, 
upholding AW’s claim for misrepresentation. The 
misrepresentation claim was factually the same 
in both proceedings. The second award came 
some	four	months	after	the	first.	Accordingly,	
the common arbitrator would have known the 
finding	in	the	first	arbitration	when	dealing	with	
the second. 

W applied to the High Court of Hong Kong to 
set aside the second award on two grounds: 
apparent bias and issue estoppel. Focusing on 
the second ground, the argument presented 
by	W	was	that	the	second	award	conflicted	
with Hong Kong public policy in that, contrary 
to principles of fairness, due process and 

https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=136795&currpage=T
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justice, the tribunal in the second arbitration 
had	ignored	the	findings	of	the	first	tribunal	in	
terms of common issues (the misrepresentation 
claims). In response, AW applied for leave to 
enforce the second award and sought an order 
that W pay security. It is these applications that 
were the subject of the decision of Mimmie 
Chan J.

The decision
Mimmie Chan J rejected the application 
for security on the basis that W had a strong 
case to set aside the second award, that 
award being manifestly invalid. In reaching 
this conclusion, the Court accepted that the 
two	tribunals	made	inconsistent	findings	on	the	
same issues of fact and law, which formed the 
necessary ingredients for the cause of action for 
misrepresentation.

In reaching her decision, Mimmie Chan J 
confirmed	that	the	Court	may	set	aside	an	
arbitral award on public policy grounds where 
there is conduct that is serious, or egregious, 
such that due process is undermined.

In this (slightly unusual) case, the common 
arbitrator did not issue any dissenting decision 
in either. This meant that he agreed with all of 
the	findings	in	both	awards	despite	their	obvious	
inconsistencies. Noting this, the Court held that 
the common arbitrator’s failure to deal with and 
explain	those	inconsistent	findings	constituted	
an injustice and grave unfairness to W. The 

award in the second arbitration was therefore 
manifestly invalid.

Takeaways
W v AW may be an unusual case. However, 
it is a good reminder for parties involved in 
parallel	proceedings	to	consider	the	benefits	
of consolidation and, more importantly, to 
ensure consistency in terms of the provision for 
any reference to arbitration in the future to be 
made to the same institution. 

Absent legislation allowing for consolidation 
to be ordered by the courts (which is relatively 
rare), the starting point is that consolidation 
cannot be ordered or mandated without the 
parties’ agreement. However, there are now 
many examples of institutional rules which 
include provisions with respect to consolidation.

The standard approach seen in those 
institutional rules that provide for the 
consolidation of two or more arbitral 
proceedings is only to permit such an 
application (and subsequent order) where 
those proceedings are pending under the same 
institutional rules.

To the extent parties are engaged in complex 
contractual arrangements, there is merit in 
ensuring each of those related transactions is 
subject to the same institutional rules to permit 
consolidation of proceedings in the future.

NZIAC Arbitration Rules
The New Zealand International Arbitration Centre (NZIAC) provides a forum for the settlement of 
international	trade,	commerce,	investment,	and	cross-border	disputes	in	the	Trans-Pacific	region.	

Under Rule 21.0 of the NZIAC Arbitration Rules, two or more arbitrations pending under those rules 
may be consolidated into a single arbitration where: 

(a) a common question of law or fact arises in all the arbitration proceedings; 

(b) the rights to reliever claimed in the arbitration proceedings are in respect of, or arise out of, 
the same transaction or series of transactions; or 

(c) for some other reason, it is desirable to make the order.

In deciding whether to consolidate, any relevant circumstances may be taken into account, 
including,	without	limitation,	whether	there	is	sufficient	information	to	make	a	conclusive	
determination,	whether	the	consolidation	might	result	in	a	loss	of	confidentiality,	and	the	Purpose	
and Overriding Objective of the Rules.

Further information on NZIAC’s Arbitration Rules can be found here or by getting in touch with the 
NZIAC Registry: registrar@nziac.com.  

https://www.nziac.com/arbitration/
mailto:registrar@nziac.com
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Pandemics, 
lockdowns and 
contracts – can 
overseas courts 
give us any 
insight?
With the latest Level 4 lockdown, it’s a good 
time for us to review what we know about 
pandemics, lockdowns and contracts.  
Have recent court cases given us any more 
information about the impact of the pandemic 
on force majeure clauses or the doctrine of 
frustration?  We consider one case from Ireland, 
and one from Wales.

When	the	COVID-19	pandemic	first	arrived	in	
New Zealand, there was widespread discussion 
amongst the legal community about the 
impact the pandemic and the Government 
“lockdowns” might have on contracts.1 Two 
main avenues for obtaining contractual relief 
were explored: the doctrine of frustration, and 
force majeure clauses. 

With the recent move into a Level 4 lockdown, 
it’s timely for us to revisit our thinking on this.  
Have	the	courts	been	able	to	fill	in	some	of	
the gaps we had in our understanding of how 

1  See for example these articles from DLA Piper and Minter Ellison	for	a	flavour	of	what	the	large	commercial	law	firms	were	talking	about.	

COVID-19 might affect contracts? Interestingly, 
there has been little comment from the courts 
on these matters – perhaps parties have 
reached settlement, or perhaps the disputes are 
still making their way through the backlogged 
courts.  However, we do have two cases to 
consider: one from Ireland, and one from Wales.  

How the COVID-19 pandemic 
might affect contracts 
When COVID-19 arrived in New Zealand in 
2020, we wondered whether the doctrine of 
frustration or a force majeure clause might help 
release	a	party	from	a	no-longer	profitable	
contact.  The overall conclusion was that the 
standard for both was “very high”, and that it 
would depend on the particular circumstances 
of each contract (the usual refrain from legal 
commentators – although that doesn’t make 
it any less true!). A brief recap on the thinking 
is in order, before we move on to the cases for 
discussion.   

Doctrine of frustration 

The doctrine of frustration applies to release 
a party from their contractual obligations if 
circumstances exist that mean the performance 
of their obligations is impossible due to no fault 
of their own.  The doctrine exists in law, so the 
parties can use it whether or not their contract 
mentions frustration.  

In general, the standard for showing that a 
contract has been frustrated is very high. The 
courts look for some kind of event that makes 
it impossible for the parties to perform the 
contract, and impossible to perform it for a 
reasonable	length	of	time.		That	makes	it	difficult	
to work out if it could apply in the COVID-19 

https://www.dlapiper.com/en/poland/insights/publications/2020/06/covid-19-force-majeure-and-frustration/
https://www.minterellison.com/articles/covid-19-force-majeure-and-frustration-contract
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scenario.  The contract might become less 
profitable	(for	example,	due	to	a	decrease	
in trade), but could still be performed.  The 
NZ Level 4 “lockdown” did perhaps make it 
impossible for some contracts to be performed, 
but was the duration of this lockdown long 
enough to have triggered the doctrine of 
frustration? It seemed unlikely, in most cases. 

Force majeure  

Most of us will be familiar with force majeure 
clauses, although we may recognise them by 
the phrase “act of God” rather than the French 
term. These clauses allow a party to cancel or 
suspend the contract if a force majeure event 
occurs.  They wax and wane in popularity, but 
many commercial contracts contain such a 
clause. 

The contract will usually set out what kinds of 
events will be considered force majeure.  They 
are usually described as some kind of event 
beyond the control of the parties, and can 
sometimes look like a laundry list of events 
that might be more at home in an insurance 
contract (natural disasters, political unrest, etc). 
Because parties can agree their own wording, 
it was speculated that it could be easier to 
show that there has been a force majeure 
event rather than relying on the doctrine of 
frustration.  But “easier” is a relative term.  It was 
still hard to know if the COVID-19 pandemic or 
the lockdowns could be grounds for exercising 
a force majeure clause.  

Frustration in the Irish courts 
In Issue 27 of ReSolution, we reported on Oyster 
Shuckers Limited T/A KLAW (1) v Architecture 
Manufacture Support (EU) Limited and Wooi 
Heong Tan [2020] IEHC 527, in which the 
Irish courts tested the argument of whether 
COVID-19 can be seen as a frustrating event 
allowing for the suspension of rent under the 
commercial lease. 

The tenant argued that the doctrine of 
frustration allowed for the temporary excuse 
of a particular contractual obligation (the 
obligation to pay rent), without frustrating the 
contract as a whole.  Ultimately, the court 
did not see eye to eye with the tenant.  The 
problem for the tenant is that there was a 
specific	rent	suspension	clause	in	the	lease.	The	
Court	found	that	the	specific	clause	was	not	
engaged, and that the doctrine of frustration 
could not be used to overcome the limitations 
of that clause. 

2  Braganza v BP Shipping Limited [2015] UKSC 17.

Force majeure in the E&W courts 
More recently, the courts in England and Wales 
have tested the argument of whether COVID-19 
can be seen as a force majeure event allowing 
for the suspension of contractual terms (Dwyer 
(UK) Franchising Limited v Fredbar Limited [2021] 
EWHC 1218 (Ch)).  

Dwyer and Mr Bartlett (acting through his 
company, Fredbar Limited) were parties to a 
franchise agreement, allowing Mr Bartlett to 
operate as a “Drain Doctor” in the Cardiff area. 
The Court provided a decision on a wide range 
of matters, including some comparatively brief 
commentary on the force majeure clause.  
That clause suspended the agreement during 
any period the parties were prevented from 
complying with their contractual obligations 
because of an event designated by Dwyer to 
be a force majeure event.  

In March 2020, Mr Bartlett contacted Dwyer, 
asking it to designate the pandemic as a force 
majeure event.  The initial reason for this request 
was the downturn in work.  Dwyer refused to 
designate, saying that fewer jobs did not mean 
force majeure. Mr Bartlett repeated his request, 
noting that NHS Wales had advised him and his 
family to self-isolate for 12 weeks because his 
son was vulnerable to COVID-19. Dwyer refused 
to designate, again referring to turnover. 

The Court noted that the clause in the franchise 
agreement gave Dwyer the power to designate 
a force majeure event.  The UK Supreme 
Court had previously held that any one-sided 
discretion like this must be exercised honestly, 
in good faith, and genuinely.2 By failing to 
properly consider the son’s health and the need 
to self-isolate, Dwyer had failed to exercise 
its discretion appropriately.   This ultimately 
did nothing to assist Mr Bartlett – Dwyer had 
repudiated the contract, but then offered a 
compromise that Mr Bartlett accepted. This 
meant that the contract remained on foot, 
despite the fact that a force majeure event 
ought to have suspended the provisions. 

The New Zealand context  
There has been little commentary from the New 
Zealand courts – a handful of employment law 
cases, and a other few mentions of COVID-19 
and frustration or force majeure appear in 
the court records – although more in the 
contractual manoeuvrings of parties in the 
leadup	to	litigation,	than	in	the	court	findings	
themselves.  So, can we learn anything from 
these overseas cases?  

https://www.nziac.com/resources/resolution/resolution-issue-27/
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Ch/2021/1218.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Ch/2021/1218.html
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The Irish case was not a strong test case: it 
would	be	unusual	for	a	court	to	find	that	only	
a particular clause of a contract had been 
frustrated.  And to argue for the suspension of 
rent because of frustration in the face of an 
express rent suspension clause was a hard sell.   

But what of Dwyer and Mr Bartlett? The 
arguments here were more robust, and indeed 
Mr Bartlett would have been successful were 
it not for subsequent actions overtaking the 
situation.  However, we also face some issues 
in trying to apply this case more broadly.  For 
example, the need for Dwyer to designate a 
force majeure event played a key role in the 
Court’s analysis.  This designation power is not 
the norm.  It would be more common for a 
force majeure clause to simply state the types 
of events that are force majeure.  

It’s also hard to compare Mr Bartlett’s 
circumstances in Wales with those in New 
Zealand – Mr Bartlett received a letter from the 
NHS recommending he self-isolate due to the 
health of his son; the New Zealand Government 
has	issued	country-wide	and	region-specific	
notices mandating that people stay at home.  
Would Mr Bartlett’s scenario be similar to that 
of an “essential worker” who could have 
worked but was required to stay at home due 
to the need for another household member to 
self-isolate?  Perhaps.  It’s also not clear what 
impact the availability of other support was 
considered relevant – in Mr Bartlett’s case, the 
Court noted that Mr Bartlett was not entitled 
to government support (unlike Dwyer’s own 
employees	had	been),	and	that	his	financial	

position was such that the family house was on 
the line. Would the New Zealand Government’s 
relief packages cast a different light on how 
these events would have been viewed? 

All told, these cases don’t do much to advance 
our understanding of how the New Zealand 
courts might view the effect of the pandemic 
on contracts.  The refrain therefore remains the 
same:  the standard is “very high”, and whether 
or not a contract has been frustrated or a force 
majeure event has occurred will depend on the 
particular circumstances of each contract.
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