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Equitable compensation allowed
for breach of arbitration clause by a
third party
High Court finds arbitration is not
the appropriate forum to determine
whakapapa
Limits to appeals of arbitral awards

From the Editor
John Green

Welcome to the 28th issue of ReSolution® in which we draw on the experience and expertise of
leading experts in the field to bring you commentary, articles and reviews on topical matters
relating to domestic and international dispute resolution.
In this issue we take a close look at arbitral appeals. In particular, we look at the cost implications
of challenging an arbitral award and the limitations on appeals.
We also look at the recent decision of the UK High Court in Argos Pereira España SL v Athenian
Marine Limited [2021] EWHC 554 which allowed equitable compensation for a breach of an
arbitration clause by a third party.
Of particular interest to our New Zealand based readers will be the article on Nawala v Ngāti
Rehua-Ngātiwai ki Aotea Trust Board which considered whether arbitration is the appropriate
forum to determine whakapapa.
As always, I wish to take this opportunity to thank all our contributors. We are most grateful for
the support we receive from dispute resolution professionals, law firms, and publishers, locally
and overseas, that allows us to share with you papers and articles of a world class standard, and
to bring you a broad perspective on the law and evolving trends in the delivery and practice of
domestic and international dispute resolution.
Contributions of articles, papers, and commentary for future issues of ReSolution® are always
welcome. I do hope you find this issue interesting and useful. Please feel free to distribute
ReSolution® to your friends and colleagues – they are most welcome to contact us if they wish to
receive our publications directly.

-Editor

Warmest regards,
John Green
Editor
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ReSolution in Brief
Belize, Malawi and Iraq accede to
Convention on the Recognition
and Enforcement of Foreign
Arbitral Awards (The “New York
Convention”)

can be enforced in their jurisdiction in the same
way as domestic awards. The courts of contracting States are required to deny the parties’ access
to the court if there is an arbitration agreement
between them.
Further information about the New York Convention is available on the UNCITRAL website: https://
uncitral.un.org/en/texts/arbitration/conventions/
foreign_arbitral_awards.

On 15 March 2021, Belize acceded to the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (also commonly known as
the New York Convention). Belize becomes the
168th State Party to the Convention. The Convention will enter into force for Belize on 13 June 2021.

Jurisdictional Inconsistency in
the Financial Dispute Resolution
Scheme Rules

A week earlier, on 4 March 2021, Malawi became
the 167th State Party to the Convention. The
Convention will enter into force for Malawi on 2
June 2021.

The Ministry of Business, Innovation and Employment sought public input to address jurisdictional
inconsistencies between approved dispute
resolution scheme rules. These rules govern what
complaints and redress the schemes can consider
and award. Currently there are four schemes and
all financial service providers with retail clients are
required to belong to a scheme. The schemes can
resolve disputes between consumers and financial
service providers with a faster and less formal
process. Consumers may access the schemes free
of charge and are not bound by the decisions if
they disagree.

Also on 4 March 2021, the Iraqi Parliament ratified the country’s anticipated accession to the
Convention. This is a step towards Iraq’s plans for
economic recovery. With this ratification, Iraq is
set to become the 169th state party to the New
York Convention, leaving Libya and Yemen as the
only remaining countries in the Middle East/North
African region not to accede to the Convention.
The New York Convention is an important instrument for settling international commercial
disputes. It aims to not discriminate against foreign
and non-domestic arbitral awards and obliges
parties to ensure such awards are recognised and
www.nzdrc.co.nz

The current inconsistency in the scheme rules
impacts overall accessibility and fairness of the
schemes in three key areas. First, there are dif-
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ferent financial caps for bringing a complaint
under the different schemes. This can limit access
to redress for those with a dispute valued over
the cap amount but who cannot afford court
proceedings. Second, the difference in timing of
membership leaves a gap, where a scheme may
be difficult to enforce if a financial service provider moves from one scheme to another. Third,
the differences in timeframes for bringing a claim
between the schemes can impact when and how
a scheme can hear a complaint. Some schemes
have a tighter timeframe than others, which
could result in unfairness to the consumers and
encourage providers to switch to a scheme with a
timeframe that is more favourable to them.

of this confusion, the purported respondent was
not given proper notice of the arbitral proceedings nor the appointment of an arbitrator. This
decision is significant as the Hong Kong courts
rarely intervene with arbitral awards.
The plaintiff, AB Engineering, was a subsidiary
entity of AB Bureau until a restructuring in 2016.
An agreement between AB Bureau and CD was
entered into in 2013. CD initiated an arbitration
process in 2019 naming the respondent as AB
Bureau, but later submitted an Amended Notice
of Arbitration to “correct” the respondent’s name
from AB Bureau to AB Engineering.
CD mistakenly believed that AB Bureau and AB
Engineering were the same entity, based on a
short description on AB Engineering’s website.

The proposed changes will align all the schemes’
jurisdictional rules, and therefore improve consumer access to redress and fairness.

The court found that the two entities were legally
separate entities and AB Engineering was never
involved in the performance of the contract. CD’s
belief that the two entities were inherently the
same was unfounded.

The importance of identifying
the correct respondent in an
arbitration - AB v CD [2021] HKCFI 327

Changing the respondent’s name in the middle of
the arbitration process meant that AB Engineering
was never notified of the arbitration proceedings
or the appointment of an arbitrator.

An arbitral award was set aside in the Hong Kong
Court of First Instance on the grounds it was made
against the wrong entity, which was not a party to
the arbitration agreement. Additionally, because

The combined effect was that the arbitration process was flawed and therefore the award should
be set side.

Trusts Disputes
A smarter way to resolve trust disputes is here

NZDRC
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Witness Memory in International
Arbitration – An ICC Report

• party submissions should not be used in the
interview because they could distort the witness’
memory;

In November 2020, the International Chamber of
Commerce published a report on the Accuracy of
Fact Witness Memory in International Arbitration.
The report notes that witness memory is imperfect
and is subject to distorting influences.

• witnesses should be reminded that it is permissible to say I don’t recall; and
• the tribunal should allow the collection and
preparation process to be included in the witness
statement.

The international arbitration community spends
a significant amount of time and resources in
preparing witness statements and oral evidence. Is
this effort wasted if witness evidence lacks accuracy?

The report also points out that the probative value
of such evidence should be examined on a caseby-case basis. The parties and tribunals should
always keep in mind that human memory is not
perfect.

The report considers the science behind memory
and provides some recommendations to protect
witnesses’ memories, including:

While the report does not suggest fundamental
changes to the way witness evidence is collected
and presented, it shows an increased awareness
of the imperfection of human memory. Taking
steps to mitigate this risk may well lead to more
accurate factual witness evidence in international
arbitration.

• counsel should avoid setting a party line and
keep contemporaneous notes of issues being
discussed;
• witness interviews should be conducted at the
earliest opportunity;

www.nzdrc.co.nz
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English Court
applies the
principles of
Halliburton on
arbitration bias and
the confidentiality
of arbitration
claims

ny which was allegedly ultimately controlled by
the Kingdom of Saudi Arabia (KSA).

By Chris Parker and Vanessa Naish

On 23 October PLL’s lawyers informed NUFC’s
lawyers of a number of matters that had not been
disclosed by MB. These included that:

As a shareholder of PLL, NUFC is bound by the
Rules of the PLL. Section F of the Rules requires PLL
to disqualify individuals and entities from acting
as directors, or propose the appointment of particular directors of member clubs in certain defined circumstances. In June 2020 PLL informed
NUFC that as a result of the share sale KSA would
become a Director of NUFC because of its ultimate control over the purchasing company.
NUFC disagreed with PLL on this point (specifically
with reference to the definitions contained within
Section A of the Rules) and commenced arbitral
proceedings against PLL in September 2020 under
the arbitration code contained within the Rules.
In October 2020 NUFC and PLL nominated their
party-appointed arbitrators who then appointed the Chair (the second defendant), known as
“MB”. On 9 October MB confirmed that no circumstances existed that gave rise to justifiable doubts
as to his impartiality.

Introduction
In Newcastle United Football Company Limited
v The Football Association Premier League Limited [2021] EWHC 349 (Comm), the English Commercial Court dismissed an application to remove
an arbitrator under s24 of the Arbitration Act 1996
(the Act). In doing so, it provided valuable insight
into how the principles on arbitrator bias set out
in Halliburton Co v Chubb Bermuda Insurance
Ltd [2020] UKSC 48 are to be applied in practice,
including the relevance of the IBA Guidelines in
objectively assessing potential bias. The court also
considered the circumstances when it may be
appropriate to deviate from the default position
under CPR62.10(3) that arbitration claims should
be heard in private, ultimately directing that the
hearing should be in private, but later ordering
that the judgment should be published in an
un-anonymised and un-redacted form. The decision to publish the judgment was handed down in
a separate judgment, Newcastle United Football
Company Limited v The Football Association Premier League Limited [2021] EWHC 450 (Comm).

•

MB had advised PLL four times in the past
(although all more than two years before
his appointment in the arbitration). This included giving advice to PLL in March 2017
(more than three years before the appointment) on potential changes to section F of
the Rules.

•

In the last three years PLL’s lawyers had
been involved in 12 arbitrations in which MB
was an arbitrator. MB had been appointed
by that law firm in three of those arbitrations (of which two were after the appointment in question).

NUFC argued that this information should have
been disclosed by MB upon appointment, and
invited MB to recuse himself. MB declined to do so,
giving reasons.
On 28 October, MB then emailed PLL’s lawyers
(not copying NUFC’s lawyers) asking for permission
to disclose that the earlier advice he had given
on the Rules was not on Section A, which was the
focus of this arbitration. MB also asked PLL and
their lawyers whether they were happy for him to
continue acting as Arbitrator and asked whether
a directions hearing that was scheduled should
proceed. When PLL’s lawyers responded, they
informed MB that they intended to send NUFC’s
lawyers a copy of the email correspondence. MB
then said that he would inform them of the emails
himself (and that PLL’s lawyers could disclose them

Background
The dispute between Newcastle United Football
Company Limited (NUFC) and The Football Association Premier League Limited (PLL) arose in relation
to the proposed sale of NUFC shares to a compa-
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if requested). MB did so, confirming that the earlier
advice related to Section A and that he would not
recuse himself. PLL’s lawyers then wrote to NUFC’s
lawyers, providing copies of the emails and indicating that the PLL would not disclose the privileged earlier advice.

where identifying the arbitrators would defeat the
purpose of maintaining the confidentiality of an
arbitration” or “for exceptional reasons relating to
the arbitrators’ right to privacy or their safety.”
While it decided to hold the hearing in private, the
Court later allowed publication of the judgment.
Applying Moscow v Bankers Trust the Court held
that there was public interest in maintaining standards in the conduct of arbitration and there was
no evidence that any detriment would result from
the publication of the judgment.

NUFC made an application to the Court under
section 24(1)(a) of the Act to remove MB from the
arbitral tribunal on the grounds that a fair-minded
and informed observer would conclude that there
was a real possibility MB was biased, based on
(i) his earlier advice on the Section F of the Rules,
which may be relevant to the case and, if not,
would still mean he had formed a view of Section
A; (ii) his other arbitrator appointments by PLL’s
lawyers; (iii) MB’s failure to disclose this information;
and (iv) the ex parte communications between
MB and PLL’s lawyers.

(ii) Impartiality and duty of disclosure
The Court dismissed the s24 application, concluding that none of the grounds pleaded, whether
considered individually or cumulatively, would
lead a fair-minded and informed observer, having
considered the facts, to conclude that there was
a real possibility that MB was biased. In reaching
this conclusion, HHJ Pelling QC considered the
established test for judging arbitrator bias, recently re-stated by the Supreme Court in Halliburton
(discussed in our blog post here). In considering
whether MB should have made disclosures, he referred to the International Bar Association Guidelines on Conflicts of Interest (the IBA Guidelines),
reiterating the position in Halliburton that, while
not binding, they are a “practical benchmark”
against which potential bias can be assessed.

Additionally, NUFC requested under CPR 62.10(1)
that the hearing of the application take place in
public, on the grounds that the existence of the
dispute and its subject matter was already in the
public domain.

Decision
(i) Confidentiality
The Court rejected the application that the court
proceedings be heard in public.

On ground (i), HHJ Pelling QC considered that
the dispute submitted to arbitration related to the
definitions in Section A of the Rules. There was no
suggestion that the tribunal would need to consider Section F (the subject of the earlier advice)
in the arbitration. While PLL had claimed privilege
over the prior advice, both MB and PLL’s lawyers,
with considerable professional status, had confirmed in evidence that it did not address Section A. As a consequence, the Court considered
that MB’s past advice to PLL on the Rules did not
create a risk of prejudgment of the issues in the
present dispute.

As confirmed in Halliburton, the default position
under CPR 62.10(3)(b) is that arbitration claims will
be heard by the court in private. The fact that the
existence of the dispute and its subject matter
had already entered the public domain was not
a sufficient reason to deviate from this position.
This was because “the detail of the dispute” which
might be raised in the hearing in this application
had not entered the public domain.
HHJ Pelling QC stated that public interest in the
arbitral proceedings was not a factor in favour
of holding the hearing in public. He disagreed
with NUFC’s argument that PLL had a regulatory
role, finding this to be “from beginning to end” a
private dispute. Concern about public scrutiny
may have been one of the reasons for referring
the dispute to arbitration in the first place. NUFC’s
argument that there was a public interest in the
legal arguments was also rejected given that no
new point of law arose in the case.

In terms of grounds (ii) and (iii), HHJ Pelling QC
observed that the IBA Rules did not mandate the
disclosure of this advice, given that it was provided over three years earlier on a different issue.
While the two instructions in 2018 should have
been disclosed, the instructions did not relate to
the issues in the arbitration and did not show an
ongoing relationship. In terms of the arbitrator
appointments, the Court considered the fact that
this was a sports arbitration and that the pool of
experienced and qualified arbitrators was smaller.
Further, the IBA Guidelines did not require disclosure of the prior appointments of MB by PLL’s
lawyers because MB had not been appointed by
them more than three times in the three years prior

HHJ Pelling QC noted that Halliburton did not
preclude the protection of the identity of the
arbitrators from being a relevant consideration as
to whether to hold the hearing in private. However, this issue would be material only in exceptional
cases. It could be justified “only in circumstances
www.nzdrc.co.nz
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to this arbitration. The Court also noted that MB’s
appointment in this arbitration was also as chair,
rather than as a party appointed arbitrator.

About the authors
Chris Parker

Considering ground (iv) HHJ Pelling QC considered
that MB had needed to seek PLL’s consent to disclose the earlier advice and, as a consequence,
could not be criticised for doing so without copying NUFC’s lawyers. However, he observed that
MB may have made certain errors of judgment
in communicating privately with PLL on the question of his recusal or about the directions hearing.
However, given MB’s reputation and his willingness
for the content of the emails to be shared with
NUFC’s lawyers, the Court found that, on balance,
a fair-mind observer would not conclude there
was evidence of a real risk of bias.

Chris is a partner specialising in international
arbitration.

Vanessa Naish
Vanessa is a professional
support consultant and
arbitration practice
manager in the global
arbitration practice

Comment
While HHJ Pelling QC considered that the case
does not break new ground on either issue, this
judgment is the first to apply the principles set out
in Halliburton on both confidentiality and arbitrator bias. The case demonstrates the difficulty in
demonstrating apparent bias to the satisfaction of
the English court and the highly fact-specific approach that will be taken. The decision is a helpful
reminder that the court will not allow arbitration
claims to be heard in public on the basis of public
interest in the dispute.
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Case in Brief | Equitable Compensation
Allowed for Breach of Arbitration
Clause by a Third Party
By Melt Strydom

Argos Pereira España SL v Athenian Marine Ltd
[2021] EWHC 554

Background

The English High Court was asked whether a third
party which derived rights from a contract, and
failed to comply with the contract’s arbitration
clause, may be held liable for equitable
compensation - the High Court said yes.1

Athenian Marine Ltd (Owner), had carried a cargo
of frozen seafood onboard the MV Frio Dolphin,
pursuant to bills of lading (the contract), which
contained a clause providing that disputes were
subject to English law and must be determined by
ad hoc arbitration seated in London.

This important decision establishes for the first time,
that a party which derives rights from a contract,
such as a subrogated insurer or assignee, may be
held liable to pay equitable compensation where
it brings a claim in a foreign jurisdiction contrary to
the contractual forum clause.
The decision confirmed that:

•

a third party which received the benefit of
a contract containing an arbitration clause,
must adhere to the provisions of the arbitration
clause and may not act outside its scope;

•

a party to that contract which is forced to
defend proceedings brought in breach
of the arbitration clause, is now entitled to
compensation without having to apply for
declaratory relief; and

•

group companies which have had to defend
themselves against proceedings brought in
breach of the arbitration clause, may recover
wasted costs in the absence of available remedies.

1 Argos Pereira España SL and another v Athenian Marine Ltd [2021] EWHC 554 (Comm).

www.nzdrc.co.nz
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On arrival at the port in Spain, the shipment of frozen
food was found to be defective. The consignee’s
subrogated insurer commenced proceedings
in Spain against the Owner’s manager and Frio
Dolphin’s charterer, Lavinia Corporation (Lavinia),
in the mistaken belief that Lavinia was the legal
carrier of the cargo.
Although Lavinia successfully challenged the
jurisdiction of the Spanish courts on the grounds
that it was not the correct defendant, it was only
awarded costs of $14,068, far less than the $261,049
loss in irrecoverable costs suffered by Lavinia.
The Owner sought by arbitration to recover Lavinia’s
irrecoverable costs and was successful. The Insurer
was ordered by the arbitrator to compensate
the Owner for the irrecoverable costs incurred
by Lavinia. The Insurer appealed the arbitrator’s
award in the English High Court under section 69 of
the Arbitration Act 1996 (UK), claiming there was an
error of law.

The High Court Decision
The High Court was required to consider whether the arbitrator was
correct in ordering the Insurer to compensate the Owner for Lavinia’s
irrecoverable costs. This raised two issues:

•

•

whether the Insurer (as assignee) could be held liable to pay
equitable compensation to the Owner, if in breach of an
equitable obligation to arbitrate those claims, the Insurer brought
proceedings in respect of those claims in a foreign court against
a party other than the Owner; and
whether the Owner could recover for Lavinia’s losses on the
basis of transferred loss, being the irrecoverable costs suffered
by Lavinia.

Equitable Compensation
The High Court upheld the arbitrator’s award, finding with regard to
equitable compensation, the Insurer derived a right to pursue the
Owner by way of subrogation, to be exercised in accordance with
the contract. This was a substantive equitable obligation capable of
attracting equitable compensation. An ordinary claim for damages
for breach of contract would not be available since the claimant
Insurer was not a party to the contract.
In determining this question, the High Court considered that it was
common ground that two kinds of equitable obligations were in play:

•

derived rights obligations, where a party has a right derived under
a contract, for example, by way of assignment or subrogation.
These rights could only be exercised in accordance with the
arbitration or dispute resolution clause set out in the contract
from which its rights were derived; and

•

inconsistent claim obligations, being an equitable obligation on
a foreign claimant not to seek to take the benefit of a contract
without the burden of the exclusive forum clause to which that
contract is subject, even in circumstances where the foreign
defendant denies that it is a party to the contract on which it is
being sued.

The Court proceeded to consider whether breaching either of these
equitable obligations would give rise to equitable compensation or
damages. The Owner argued that the Insurer had assumed a duty
to compensate, irrespective of, and additional to the remedies of
injunction or declaration, highlighting the risk of abuse if compensation
was not available in its own right. The High Court accepted this
reasoning, and found a derived rights obligation of the kind discussed
in Airbus2 was in the nature of a substantive equitable obligation, a
breach of which was capable of supporting a claim for equitable
compensation.
Further, if there was no entitlement to claim equitable compensation,
then nothing would bar parties to a contract from assigning their rights
to a third party who could sue outside the jurisdiction of the arbitration
clause without risk of compensation, and this might encourage forumshopping. An injunction may not always be available or may not even
2 Airbus SAS v Generali Italia [2019] 2 Lloyd’s Rep 59.
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be permitted in some cases.
Accordingly, the High Court did not overturn the
arbitrator’s decision to award the irrecoverable
costs.

Transferred Loss
The claim was advanced on the grounds that the
Insurer had an equitable obligation to pursue its
claim in accordance with the arbitration clause in
the bills of lading, and that equitable compensation
was available for breach of such obligation. This
was despite the Insurer not being a party to the bills
of lading, meaning the Insurer could not be held
liable for damages arising from breach of contract.
The Owner further argued that while the loss had
been suffered by Lavinia and not the owners, the
Owner could still recover equitable compensation
under the so-called transferred loss principle.
The High Court considered the leading authority
dealing with the transferred loss principle, the
Supreme Court decision of Swynson Ltd v Lowick
Rose LLP,3 and applied requirements that had to
be met to claim irrecoverable costs, being:

•

the known object of the transaction must be
to benefit a third-party, and

•

a breach of the duty must be likely to cause
that party loss.

The High Court found that both limbs of the test laid
down in Swynson were satisfied.
The Court considered that if the Owner could
not recover Lavinia’s losses via the principles of
transferred loss, that they would fall into a legal black
hole as the direct rights obligation was owed to the
Owner, not to Lavinia. Lavinia’s only option would
be to enforce an inconsistent claim obligation, but
the parties agreed that no equitable compensation
would be available for breach of an inconsistent
claim obligation. As the Court further considered
that there was considerable uncertainty as to the
availability of damages in lieu of injunctive relief,
the appeal was dismissed and the Owner was able
to recover the irrecoverable costs.

Conclusion
This case is significant because it clarifies that
third parties who derive rights and benefits from
3 Swynson Ltd v Lowick Rose LLP [2018] AC 313.

www.nzdrc.co.nz
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a contract as subrogates or assignees have the
obligation to comply with the dispute resolution
clauses in a contract.
Equitable compensation is available for a breach
of a derived rights obligation, independent of other
existing remedies.
Finally, the High Court affirmed the transferred loss
principle and allowed the non-injured contracting
party to recover wasted costs incurred by the
closely related third party.

About the authors
Melt Strydom is a South
African barrister and legal
advisor with NZDRC’s Knowledge Management team. A
qualified arbitrator, Melt has
over 12 years employment
law experience in both South
Africa and New Zealand and
six years as an international
contracts advisor for an
American publishing company.

Melissa Perkin is an Executive Director at the New
Zealand Dispute Resolution
Centre. She has previously
worked as a barrister in general civil, family and criminal
litigation, in regulatory work
and also as the Executive
Director of an association of
barristers.
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High Court finds arbitration is not
the appropriate forum to determine
whakapapa
By Gerald Lanning, John Shackleton, and Dave Barr

Key takeaways

What does this mean for parties
entering into agreements with
arbitration clauses?

Arbitration agreements may not be enforceable
where endeavouring to resolve a dispute through
arbitration would be inconsistent with tikanga
Māori.
This reflects the evolving approach the courts are
making to recognising tikanga Māori and accepts
that defining tikanga (including whakapapa)
should be left with iwi and hapū.

What happened?
In Nawala v Ngāti Rehua-Ngātiwai ki Aotea Trust
Board1 the High Court found that arbitration would
not be an appropriate forum to determine the
whakapapa of two people in relation to the Ngāti
Rehua-Ngātiwai ki Aotea Trust. Consequentially,
an arbitration agreement entered into between
two groups of a trust’s beneficiaries during
mediation was null and void.2 The Court directed
that the kaumātua validation committee process
be re-initiated to resolve the disputes consistent
with tikanga.
The decision relates to the registration of
beneficiaries of the Ngāti Rehua-Ngātiwai ki
Aotea Trust. The dispute arose from previous
discussions surrounding various aspects of
administration of the Trust, Treaty of Waitangi
settlement negotiations, and the basis on which
beneficiaries and trustees should be elected.

The decision creates a novel exception to the
general position that all disputes are arbitrable
under the Arbitration Act 1996. In doing so, it
provides further judicial recognition that a court
cannot change the underlying fact of tikanga
as determined by a hapū or iwi, exercising their
rangatiratanga.

General position
A key principle underpinning the Arbitration Act
is that parties ought to be free to determine the
forum in which to resolve a dispute and there is
accordingly a presumption that all disputes are
arbitrable.
Arbitrations are most often entered into in a
commercial context, but can be used to address
a wide subject area of disputes. The Court
generally won’t intervene in any dispute which
parties have agreed to submit to arbitration
unless specific exceptions apply: the agreement
is contrary to public policy; or is incapable of
determination by arbitration under any other law.
That said, the Court retains residual judicial
discretion to determine what is and is not
arbitrable. This decision illustrates the flexibility

1 [2021] NZHC 291.
2 Pursuant to section 10 of the Arbitration Act 1996.
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Our comments

of the Court to make important findings on the
appropriate setting for a dispute where it is not
well fitted to arbitration.

Tikanga Māori and referral to arbitration
Tikanga Māori “was the first law of Aotearoa” and
is recognised both through Acts of Parliament and
in the common law of New Zealand.
In this case, the Court considered how best to
resolve the dispute: through arbitration or to leave
it within the tikanga-based process within the
hapū.
The Court observed that it was not the role of
the Court, or even possible for the Court, to
determine the whakapapa of two people. This
was something that could only be determined by
the tikanga of the hapū represented by the Trust.  
Accordingly, an external arbitrator determining
whakapapa without a strong connection to
Ngāti Rehua-Ngātiwai ki Aotea and a deep
understanding of its tikanga, would be inconsistent
with tikanga Ngāti Rehua-Ngātiwai ki Aotea.

This is a case that reflects on the evolving
approach the courts are making towards
recognising the importance of tikanga Māori. It
accepts that defining tikanga (and whakapapa)
should properly be left with iwi and hapū rather
than determined by the court or an arbitrator.
We note that the High Court referred to the
statement of the Court of Appeal in the recent
Trans-Tasman Resources Ltd v Taranaki-Whanganui
Conservation Board case:
It is (or should be) axiomatic that the tikanga
Māori that defines and governs the interests
of tangata whenua in the taonga protected
by the Treaty is an integral strand of the
common law of New Zealand.
The High Court’s emphasis on upholding the role
of tikanga is consistent with the Court of Appeal’s
position. The Trans-Tasman case currently sits in the
Supreme Court.

About the authors
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What are the cost
implications of challenging
an arbitral award through
the courts?
By Maria Cole
A recent decision of the Singapore High Court shone a spotlight on
indemnity costs and when they will, and won’t, be granted following
the unsuccessful challenge of an arbitral award. The decision
highlighted the opposite principles in place between Singapore
and Hong Kong when a losing party challenges the arbitrator’s
award through the court system and fails. What are the underlying
motivators for these differences, and how do they reflect the
situation in New Zealand?

Singapore and the need for exceptional
circumstances
The usual course in Singapore proceedings is for the Court to
award a successful litigant party/party costs on a standard basis.
This approach is known as “costs follow the event” or “loser pays”;
however, there is often a substantial “but” involved, as it does not
mean recovering all the costs that have been expended. Party/
party costs on a standard basis are worked out according to set
scales and invariably do not reimburse the “winner” the actual costs
they have incurred. An award of actual costs is called “indemnity
costs”. Exceptional circumstances are required to justify a departure
from the usual set scale costs and for indemnity costs to be
awarded.
The Singapore High Court recently confirmed that just because an
application to set aside an arbitral award or to resist its enforcement
is unsuccessful, that is not an “exceptional circumstance” in which
indemnity costs may be ordered.1
The plaintiffs had made an unsuccessful application to set aside
a partial arbitral award. The defendants sought to rely upon the
default rule under Hong Kong law, which is that indemnity costs will
be granted when an arbitral award is unsuccessfully challenged
in court unless “special circumstances” can be shown. In their
submissions on costs, the defendants (who had succeeded in the
arbitration) argued that the plaintiffs had put them to considerable
costs to fend off the challenge, which they said were “unmeritorious
proceedings” that ought not have been brought in the first place.
They highlighted that the parties had agreed to resolve their disputes
in arbitration and honour any award made. The Court was asked
1 BTN v BTP [2021] SGHC 38.
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to consider whether, in the absence of
exceptional circumstances, indemnity costs should
be awarded as a matter of course against a party
who unsuccessfully applied to set aside or resist
enforcement of an arbitral award.

The reasoning of the Singapore
High Court
In making its finding, the Court reiterated that the
discretion to award indemnity costs is a judicial
one and should only be made in “exceptional
circumstances”. The Court confirmed that an
unsuccessful application to set aside or resist
enforcement of an arbitral award is not treated as
a matter of course as a category of exceptional
circumstances in which a Singapore court may
order indemnity costs.
Having considered the positions under Hong Kong
and Singapore law, the Court made the following
findings:
An application that turns out to be
unmeritorious is not necessarily an
unarguable case that hints of bad faith or
one that reflects no more than an attempt
to delay or impede payment.
The plaintiffs had conducted their case
in an economical way without undue
prolongation of the hearings or submissions.
In contrast, the defendants’ conduct
needed some scrutiny. They had instructed
senior counsel at the last minute which
demonstrated that the challenge was
arguable in their opinion; and this would
invariably extend the hearing.
In the course of its decision, the Court also
restated the following categories of conduct that
may provide good reason to order indemnity
costs:
•
•
•

where the action is brought in bad faith, as
a means of oppression or for other improper
purposes;
where the action is speculative, hypothetical
or clearly without basis;
where a party’s conduct in the course
of proceedings is dishonest, abusive or
improper; or

•

where the action amounts to wasteful or
duplicative litigation or is otherwise an abuse
of process.

The Singapore High Court refused to follow
the default position in Hong Kong, noting that
the Hong Kong position contradicts the costs
principles prescribed by the Singapore Rules of
Court.

The different initial approach
between Singapore and Hong
Kong
In contrast to Singapore, the Hong Kong courts
adopt a default rule that indemnity costs will be
granted when an arbitral award is unsuccessfully
challenged in court proceedings unless “special
circumstances” can be shown. This approach is
a reverse of the usual court practice in Singapore
and many other common law jurisdictions.
There are three underlying principles for the
approach adopted in Hong Kong. First, a party
who obtains an award in their favour under an
arbitration agreement should be entitled to
expect that a court will enforce the award as a
matter of course. This means applications by the
losing party to appeal against or set aside an
arbitral award should be regarded as rare events.
Where such a party unsuccessfully makes this
type of application, a court will typically award
indemnity costs, absent “special circumstances”.2
Second, an unmeritorious challenge against an
award is incompatible with the losing party’s duty
to assist the court in the just, cost-effective, and
efficient resolution of a dispute. This duty is an
underlying objective of the Civil Justice Reform
introduced in Hong Kong in 2009.
Third, the losing party should bear the full cost
consequence of bringing an unsuccessful
application. Having already won the arbitration,
the winning party should not be made to incur
costs arising from the losing party’s attempt to
challenge the award, as this would encourage
the bringing of unmeritorious challenges.

What happens in New Zealand?
In New Zealand, an appeal against an arbitral
award can only be brought on a question of

2 There currently appears to be no clear guidance from the Hong Kong courts as to what matters qualify as “special circumstances” and would result in a departure from the making of
an order on indemnity costs.

law. The “ins and outs” of challenging an arbitral
award on a point of law in New Zealand are
discussed by Hannah Stanley and Melissa Perkin in
their article Limits to Appeals in Arbitral Awards in
this edition of ReSolution. However, the approach
on costs in New Zealand to an unsuccessful
appeal of an arbitral award reflects the position
in Singapore. This was confirmed in a recent High
Court costs decision, Napier City Council v H2O,
where an award of increased costs (not indemnity
costs) was sought after a party applied for leave
to appeal an arbitral award.3
The High Court Rules (HCR 14.6) provide that the
Court may order a party to pay increased costs
or indemnity costs in certain circumstances. For
an award of increased costs, these include if the
complexity or time involved would substantially
exceed the maximum scale costs that could
be awarded, or the party opposing costs
has contributed unnecessarily to the time or
expense involved. For an award of indemnity
costs, they include where a party has acted
vexatiously, frivolously, improperly, or unnecessarily
in commencing, continuing, or defending a
proceeding or a step in a proceeding. The court
also retains its discretion if some other reason
exists which justifies the court making an order for
increased or indemnity costs.

lacked merit. Although the application was
ultimately dismissed and the Court had found that
the plaintiff’s challenge did not raise a question
of law but was a challenge to an unfavourable
interpretation of the award for the plaintiff, it said
the plaintiff’s arguments at the substantive hearing
did not meet the threshold of lacking merit.
There was also no evidence to show that it was
apparent to the plaintiff that its arguments were
wholly untenable from the commencement of the
proceedings.

Conclusion
The underlying principle for an award of costs to
be made by the courts in New Zealand is that the
determination of costs should be “predictable
and expeditious”.4 The position in New Zealand
is that an arbitral award can only be challenged
on a point of law, which is a difficult threshold
itself. If a party does unsuccessfully challenge an
arbitral award, the decisions out of the Singapore
courts are likely to be of assistance in determining
whether increased or indemnity costs could
be sought. However, the mere fact that the
application is unsuccessful is not a sufficient basis
for such a claim.

In Napier City Council v H2O, the defendant (the
winner in the arbitration) asked for party/party
scale costs but with a 50 per cent uplift “due
to the untenable application and arguments”
pursued by the plaintiff. It argued increased costs
were justified because the arguments made by
the plaintiff were “hopeless”.

About the author
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The Court found the plaintiff did not take an
unnecessary step or pursue an argument that

3 Napier City Council v H2O Management (Napier) Ltd [2020] NZHC 2481.
4 HCR 14.6(3)(d) in relation to increased costs and HCR 14.6(4)(f) in relation to indemnity costs - High Court Rule 2016 and their equivalent in the District Court Rules.
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Limits to Appeals of
Arbitral Awards
By Melissa Perkin and Hannah Stanley

The issue of whether there should be a right to
review an arbitral award for an error of law, and
if so in what circumstances may it be done,
has been controversial.1 Three recent High
Court decisions have reflected that a restrictive
approach to this issue is still taken, and we discuss
these below.

correct factual inferences from the
relevant primary facts.
The distinction between questions of law and
questions of fact has been succinctly summarised
as:6
…questions of law are questions
about what the correct legal test is;
questions of fact are questions about
what actually took place between the
parties; and questions of mixed law
and fact are questions about whether
the facts satisfy the legal tests.

The law
The Arbitration Act 1996 (the Act) provides that
for domestic arbitrations, appeals on questions
of fact are precluded, as are appeals on the
basis that arbitral findings are unsupported by
any evidence.2 There may be a right of appeal
on a question of law unless expressly excluded by
agreement.3

While the interpretation of a contract may raise a
question of law, it does not follow that all errors in
interpretation are properly characterised as errors
of law. A more nuanced approach is required to
ensure that the identified error is not, in reality, a
challenge to factual inferences or sufficiency of
evidence.7

Question of law v question of
fact

Where the parties have not specifically agreed
to allow appeals on questions of law, leave of
the High Court must be obtained. In international
commercial arbitration, consistent with the
international position, there is no such right of
appeal unless the parties agree that it should be
incorporated. This position reflects the overarching
principle of party autonomy so that the parties are
free to choose.

The Act defines a question of law as:4
an error of law that involves an incorrect interpretation of the applicable
law (whether or not the error appears
on the record of the decision);
and excludes any question as to whether:5
(a) the award or any part of the award
was supported by any evidence or any
sufficient or substantial evidence; and
(b) the arbitral tribunal drew the

The High Court may only grant leave for an
appeal if it considers that determination of the
question of law concerned could substantially

1 New Zealand Law Commission, Report No 20, 1991 - paras 93 – 97.
2 Arbitration Act 1996, Schedule 2, clause 5(10).
3 Arbitration Act 1996, Schedule 2, clause 5 and section 6.
4 Arbitration Act 1996, Schedule 2, clause 5(10).
5 Arbitration Act 1996, Schedule 2, clause 5(10).
6 Canada (Director of Investigation and Research) v Southam Inc [1997] 1 SCR 748 at [35].
7 Milk New Zealand (Shanghai) Co. Limited v Miraka Limited [2019] NZHC 2713 at [59]
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affect the rights of one or more of the parties.8
Leave may be granted on such conditions as the
Court sees fit.9

3.

If leave to appeal an arbitration award is granted,
the High Court may confirm, vary or set aside the
award, or remit the award together with the High
Court’s opinion on the question of law back to the
arbitral tribunal.10

4.
5.

How is ‘substantially affect the
rights’ interpreted?

6.

The Act does not contain any statutory criteria to
guide the Court’s decision whether to grant leave
to appeal. The word substantially is ambiguous as
to the precise threshold required, other than to
denote that the effect on the parties is to be of
major importance in the context of the dispute
itself. Inconsequential errors that do not affect the
outcome are unlikely to be heard by the Court.11 A
question of interpretation specifically submitted to
arbitration will not justify the Court’s intervention;
fundamental illegality must have occurred.12

7.

8.

law emerged incidentally during the arbitral
process, leave would be more readily
granted.
Where the arbitrators were legally qualified,
it would be more difficult to obtain leave to
appeal the arbitral decision on a question of
law.
Where the dispute was of great significance
to the parties, this would weigh in favour of
exercising the discretion.
Where a very substantial amount of money
was involved, it might be somewhat easier
for the parties to obtain leave.
Where the likely amount of delay
consequent on granting leave was
disproportionate to the significance of
the dispute, or if the issue was urgent, the
discretion was less likely to be exercised.
If the parties had agreed that the
arbitral award was final, this, while not
determinative, would weigh against the
exercise of the discretion.
If the dispute was international and the
parties had expressly opted into cl 5 (the
appeal provisions of the Arbitration Act 1996,
Second Schedule) this would weigh in favour
of exercising the discretion (see para [54]).

The Court of Appeal in Gold and Resource
Developments (NZ) v Doug Hood Ltd13 identified
eight factors the courts take into consideration
when exercising a discretion to grant leave. The
Court emphasised that to give recognition to the
principle of ‘finality’ of arbitral awards, the courts
ought to take a restrictive approach and consider
the below factors:

This restrictive approach taken by the courts to the
grant of leave has recently been demonstrated in
Milk New Zealand (Shanghai) Co. Limited v Miraka
Limited,14 Napier City Council v H20 Management
Limited15 and Ventura Limited v Robinson.16

1. Where the question was a one-off point and
of little precedent value, the courts would
not grant leave unless there were very strong
indications of an error. If the question were
of precedent value, the lower standard
of a strongly arguable case that an error
existed would be sufficient. Where conflicting
decisions existed on the point in question, this
would weigh in favour of granting leave. This
first consideration was the most important.
2. If the question of law under consideration
was the very reason for the arbitration,
this would weigh against exercising the
discretion. Conversely, where the question of

In Milk, the parties entered into a supply and
purchase agreement for UHT milk, where Milk
New Zealand (Shanghai) Ltd (Milk NZ) agreed to
take minimum quantities of Miraka Ltd (Miraka)
processed UHT milk each season; Miraka in turn
committed to increasing output with costly
extensions to production facilities. Their agreement
required disputes to be referred to arbitration.

8 Arbitration Act 1996, Schedule 2, cl 5(2).
9 Arbitration Act 1996, Schedule 2, cl 5(3).
10 Arbitration Act 1996, Schedule 2, cl 5(4).
11 Camatos Holdings Ltd v Neil Civil Engineering (1992) Ltd [1998] 3 NZLR 596.
12 Attorney-General v Offshore Mining Co Ltd [1983] NZLR 418 (CA) at 421 per Cooke J.
13 Gold and Resource Developments (NZ) v Doug Hood Ltd [2000] 3 NZLR 318.
14 Milk New Zealand (Shanghai) Co. Limited v Miraka Limited [2019] NZHC 2713.
15 Napier City Council v H20 Management Limited [2020] NZHC 1913.
16 Ventura Limited v Robinson [2021] NZHC 932.
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under the agreement. That dispute was referred
to arbitration. Milk NZ challenged the arbitration
award on the basis of an error of law by the
arbitrator, arguing that the arbitrator implied terms
in a manner inconsistent with legal principles.
While no leave to appeal to the High Court was
required in this case, as the parties had reserved
the right to appeal on questions of law in their
arbitration agreement, the High Court provided
a helpful analysis on the distinction between
issues of law, issues of fact and issues of mixed
law and fact. With respect to what constituted
an appealable question of law in that case, the
Court found that:
•

•

•

The arbitration happened in two parts. In the first
award, the arbitrator held that H20’s interpretation
of the specified due date was correct, and the
Council was not entitled to terminate the
agreement. In the second award, the arbitrator
found that H20 owed the Council $37,254.
The Council contended that three questions
of law arose from the misconstruction by the
arbitrator of the applicable clauses and sought
leave to appeal both awards to the High Court.

the issue of whether the liquidated damages
provisions in the agreement established a
comprehensive code to the exclusion of
common law damages was appealable, as
this issue turned on the construction of the
agreement;
as to whether the arbitrator erred in his
interpretation of the minimum volume
obligations in the agreement, the question
of law which these issues engaged was
the extent to which (if at all) the parties’
respective minimum volume obligations
were interdependent or amounted to
promissory condition precedents and what
consequences flowed from this assessment.
Expressed at this level, there was an
appealable question of law on any orthodox
approach; and
whether contractual interest was payable
on common law damages raised an issue of
interpretation which was a question of law.

Napier City Council v H20
Management Limited (Napier)

The High Court determined that there was no
apparent error of law finding that the questions at
issue were heavily fact oriented and challenged
the arbitrator’s interpretation of the words within
the context of the agreement, as opposed to
actual questions of law. The Council’s application
for leave to appeal was dismissed.

Ventura Limited v Robinson
(Ventura)
In Ventura, the parties were in dispute as to
whether it was the responsibility of the lessor or
lessee to replace fixtures and fittings when they
reached the end of their usable life. The arbitral
tribunal determined that neither party had an
obligation to replace the fixtures and fittings
under the lease, but it was up to the lessee to
decide what it would replace, when and how,
and to meet the costs of doing so. It would then
be entitled to recover a fair market value for such
fixtures and fittings on the premises at the end of
the lease. The lessee sought to appeal this portion
of the award on the grounds that the arbitral
tribunal erred in determining there was no gap in
the lease requiring the Court to consider implying
a term.17
The High Court found that there was no term
in the lease that imposed an obligation on the
lessors to replace fixtures and fittings as the old
fixtures and fittings wore out and concluded that
because there was no arguable error of law, the
application for leave to appeal was dismissed.

In Napier, H20 Management Ltd (H20) managed
the Ocean Spa, which was owned by the
Napier City Council (Council). The parties had
a management agreement. A dispute arose
when the Council purported to terminate the
agreement on the grounds H20 had not sought
renewal by the date specified in the agreement.
The parties disagreed on the specified date.
Included within their agreement was a dispute
resolution clause referring disputes arising under
the agreement to arbitration.

Number of appeals
In 2012, Associate Professor Amokura Kawharu
presented a statistical analysis18 on the number of

17 On the basis set out in BP Refinery (Western Port) Pty Ltd v Shire of Hastings (1977) 16 ALR 363 (PC).
18 Arbitration appeals — [2012] NZLJ 137. Approximately 20% of appeal applications were brought under cl 5(1)(a), that is with the prior agreement of the parties, and these applications
proceed directly to the merits.
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applications for leave to appeal decided under clause 5 of
Schedule 2 of the Act, noting that only approximately one-third of
the applications for leave to appeal were granted. The statistics
were updated in 202019 in an article by Dr Anna Kirk and Lauren
Lindsay, where they found that the number of successful appeals
and applications for leave to appeal continues to be low. They
observed a noticeable drop between July 2011 and August 2020,
with only 42 applications (compared with 68 applications in the
period from 2000-June 2011), noting that of the applications for
leave to appeal between July 2011 and August 2020, just under
one third were successful, a similar figure to that found by Associate
Professor Kawharu.

Conclusion
These statistics suggest that, while the ability to appeal on a
question of law remains an important attribute of domestic
arbitration, such appeals are uncommon and rarely successful. It
appears that most parties accept the outcome of an arbitration
and that the “finality” of arbitration (touted as one of arbitration’s
key attributes) remains important in a commercial context.
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English Court rules that p
arbitration are not matte
By Simon Chapman, Briana Young and Charlotte
Benton

or termination of this Agreement, and in
respect of the rights and obligations of the
parties deriving therefrom.

Introduction
The English High Court has declined to set aside
an arbitral award, despite the fact that the
Defendant had allegedly failed to comply with
certain pre-conditions to arbitration agreed in a
multi-tiered dispute resolution clause.
The Court said that the alleged non-compliance
was a question of admissibility of the claim before
the tribunal and not of the tribunal’s jurisdiction.
The matter was best determined by the arbitrators
and the award was not amenable to challenge
under Section 67 of the English Arbitration Act 1996
(Act).
The decision provides welcome certainty that
arbitration agreements will be upheld, even where
there are questions regarding compliance with
pre-conditions to arbitration, such as mandated
cooling off or negotiation periods.
Republic of Sierra Leone v. SL Mining Ltd [2021]
EWHC 286 (Comm).

The Defendant served a Notice of Dispute on 14
July 2019 and its Request for Arbitration followed
some six weeks later, on 30 August 2019.
The Claimant applied to set aside the award
under Section 67 of the Act, which provides
that an application may be made to Court
to challenge any award as to its “substantive
jurisdiction”. This is defined under Section 82(1) as
referring to the matters specified in Section 30(1)
of the Act.
Section 30(1) states that unless otherwise agreed
by the parties, a tribunal may rule on its own
substantive jurisdiction: “that is – as to: (a) whether
there is a valid arbitration agreement; (b) whether
the tribunal is properly constituted; and (c) what
matters have been submitted to arbitration in
accordance with the arbitration agreement.”

Background
The underlying dispute concerned the
cancellation of a large-scale mining licence. The
licence contained a multi-tiered dispute resolution
clause, in which the parties agreed to attempt
to amicably settle disputes before commencing
arbitration:

The Claimant relied on Section 30(1)(c),
submitting that because proceedings could not
be commenced until the three month window
for negotiations had lapsed, the dispute had not
been submitted to arbitration in accordance with
the parties’ arbitration agreement.

“The parties shall in good faith endeavour
to reach an amicable settlement of all
differences of opinion or disputes which
may arise between them in respect to the
execution performance and interpretation
www.nzdrc.co.nz

In the event that the parties shall be unable
to reach an amicable settlement within a
period of 3 (three) months from a written
notice by one party to the other specifying
the nature of the dispute and seeking an
amicable settlement, either party may
submit the matter to the exclusive jurisdiction
of a Board of 3 (three) Arbitrators who shall
be appointed to carry out their mission in
accordance with the International Rules of
Conciliation and Arbitration of the… ICC…”
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pre-conditions to
ers of jurisdiction
It was common ground between the parties that
there is a distinction between a challenge that
a claim is not admissible before the tribunal and
a challenge that the tribunal had no jurisdiction
to hear the claim. Only the latter challenge is
available to a party under Section 67 of the Act.
The distinction had been recognised by the Court
in an earlier case in which it was said that: “Issues
of jurisdiction go to the existence or otherwise of a
tribunal’s power to judge the merits of a dispute;
issues of admissibility go to whether the tribunal
will exercise that power in relation to the claims
submitted to it.”

The Court was also persuaded by decisions in
other leading international arbitration venues.
The United States Supreme Court in BG Group v
Republic of Argentina 134 S.Ct.1198 rejected a
challenge to an arbitral award on the basis that
a mandatory pre-condition to arbitration, namely
a need to exhaust remedies before a local court,
had not been complied with. The Supreme
Court held that the question of compliance with
pre-arbitration procedures was a matter for the
arbitral tribunal to decide and not a question of
jurisdiction to be reviewed by the courts.
The Singapore Court of Appeal in BBA v BAZ
[2020] 2 SLR 453 and BTN v BTP [2020] SGCA
105 has also recognised the distinction between
jurisdiction and admissibility. In the latter case,
whether a claim was time barred was held to
be a question of admissibility, not a question of
jurisdiction.

Decision
The Court found that leading commentary and
international authorities all lean “one way” in
saying that pre-conditions to arbitration are
questions of admissibility, not jurisdiction.
The Court cited Gary Born’s International
Commercial Arbitration (3rd edn. 2021), in which
Born said that the best approach is to presume,
“absent contrary evidence”, that pre-arbitration
procedural requirements are not jurisdictional, but
matters better determined by the arbitrators. The
rationale for this approach engages important
public policy issues:
“…parties can be assumed to desire a single,
centralised forum (a ‘one-stop shop’) for
resolution of their disputes, particularly those
disputes regarding the procedural aspects
of their dispute resolution mechanism.…
The more objective, efficient and fair result,
which the parties should be regarded as
having presumptively intended, is for a
single, neutral arbitral tribunal to resolve
all questions regarding the procedural
requirements and conduct of the parties’
dispute resolution mechanism.”
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As a matter of English law, the key question
was whether the alleged prematurity of the
proceedings properly fell within Section 30(1)
(c) of the Act. The Court rejected the Claimant’s
submission that this depends on the construction
of the dispute resolution clause at hand, on the
basis that there is no difference between a clause
which provides: “No arbitration shall be brought
unless X” and another which says: “In the event of
X the parties may arbitrate”.
The Court found that Section 30(1)(c) of the Act
has been applied so as to identify what matters
have been submitted to arbitration, rather than
whether or not matters have been submitted to
arbitration. It concluded that if an issue relates to
whether a claim could be brought to arbitration
(i.e. whether arbitration is the appropriate forum),
the issue is ordinarily one of jurisdiction and subject
to further recourse under Section 67 of the Act.
Whereas if it relates to whether a claim has been
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brought too early, the issue is one of admissibility and that is best
decided by the arbitrators.
In reaching its conclusion, the Court distinguished its previous decisions
in Emirates Trading Agency LLC v Prime Mineral Exports Private Limited [2014] EWHC 2104 (Comm) (see our blog post here) and Wah (aka
Tang) v Grant Thornton International (GTIIL) Ltd [2012] EWHC 3198 (blog
post here). In both cases, a challenge under Section 67 of the Act
was entertained in circumstances where there was allegedly a failure
to comply with a multi-tiered dispute resolution clause. However, the
distinction between admissibility and jurisdiction had not been argued
before the Court in either case.

Comment
The English High Court’s decision is of great practical and commercial
significance, engaging fundamental policy considerations, including
upholding arbitration agreements and promoting cost-effective and
efficient resolution of disputes.
These policy issues are likely to be persuasive in other arbitration-friendly jurisdictions where this question may arise. Like the Act, many of its
international counterparts limit the circumstances in which national
courts can intervene in arbitration. In addition, although the Act is
bespoke legislation and England and Wales is not an UNCITRAL Model
Law jurisdiction, the distinction between matters of admissibility and
jurisdiction has been recognised in Singapore, a Model Law jurisdiction.
Parties to disputes, however, remain best advised to comply with
multi-tiered dispute resolution clauses where possible. Such clauses will
usually be enforceable if they are drafted with a sufficient degree of
certainty. Arbitral tribunals retain broad discretion to stay proceedings
for a mandated cooling-off or negotiation period, or to apply cost
sanctions on a non-compliant party.
It would also be open to a tribunal to rule that a premature claim is
not admissible before it. In these circumstances, the parties may have
to appoint a new tribunal after they have complied with the relevant
pre-conditions, resulting in delay and unnecessary extra cost.
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Energy: When is an
expert’s error a ‘manifest
error’?
By Phillip Ashley, Andrew Shaw, Juliet Stradling and David Mccoy

Introduction
In Flowgroup plc v Co-operative Energy Ltd [2021] EWHC 344
(Comm), the Commercial Court dismissed a challenge to an
expert determination on an alleged ‘manifest error’. As expert
determination clauses are widely used in the energy sector and
often limit challenge to a ‘manifest error’ (and there is frequently a
debate about what that means), the decision of the Commercial
Court provides useful guidance on what constitutes manifest error in
the context of expert determinations.

Background

Flowgroup plc (Flowgroup), the claimant, was the seller of the entire
allotted and issued share capital of its wholly owned subsidiary, Flow
Energy Limited (the Target) pursuant to an Acquisition Agreement
dated 10 April 2018 (the Agreement). The Target was a supplier of
gas and electricity. Co-operative Energy Ltd (CEL), the defendant,
was the buyer of the Target.
By clause 3 of the Agreement, the purchase price was subject to a
working capital adjustment, to be determined in accordance with
detailed provisions contained in Schedule 9. The parties were unable
to agree on the amount of the working capital adjustment and the
matter was referred to expert determination, pursuant to Part A of
Schedule 9. That determination was delivered in the form of a report
(the Report) dated 8 March 2019 by a partner at Ernst & Young LLP
(the Expert). The Report was largely favourable to the buyer, and the
seller duly challenged the Expert’s findings.
The Agreement provided that the Expert’s written decision on the
matters referred to her will be final and binding in the absence of
‘manifest error’ or fraud. The issue before the Commercial Court was
whether there was such ‘manifest error’ in the Report.

Decision
The meaning of ‘manifest error’
The parties agreed that one aspect of the test for ‘manifest error’
was “an error which is obvious or easily demonstrable without
extensive investigation” (Amey Birmingham Highways Ltd v
Birmingham City Council [2018] EWCA Civ 264) but disagreed
over its application. Flowgroup argued in favour of what it termed
a ‘visibility’ test in the sense that the error must be capable of
being demonstrated from the face of the record. CEL relied on
observations made by Simon Brown LJ in Veba Oil Supply & Trading
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Gmbh v Petrograde Inc [2001] EWCA Civ 1832 to
the effect that ‘manifest errors’ were “oversights
and blunders so obvious and obviously capable
of affecting determination so as to admit no
difference of opinion”.

gone outside the limits of his decision-making
authority”.
Therefore, the correct approach turned on the
scope of the expert’s engagement.

The Commercial Court considered that the Veba
Oil test was not inconsistent with the test arising
out of Amey Birmingham Highways Ltd and
that it identified “an important and necessary
component of the ‘manifest error’ exception.
The Commercial Court cited three reasons: (i) it
was shown no case in which the Veba Oil test
had been disapproved; (ii) it had been applied
in other first instance decisions; and (iii) it was
consistent with the textbooks, including Lewison on
the Interpretation of Contracts. Reverting to what
the Commercial Court termed “a more general
point of principle”, it went on to observe that the
circumstances in which an expert’s determination
can be challenged are tightly circumscribed: “The
reason for this is that where parties have agreed to
subject their dispute to an expert determination,
that is what they are entitled to. A manifest error
exception allows recourse to the Court but in
necessarily confined circumstances”.
As for the ‘visibility’ test advocated by Flowgroup,
the Commercial Court dismissed this concluding
that it “would provide little content to the word
‘manifest’ and in practice no real filter to the
scope of any challenge, with the danger that
the Courts would simply become an alternative
forum for the party dissatisfied with the expert’s
conclusions”.

The Commercial Court duly found in favour of the
CEL/the buyer and dismissed the claim.

Comment
The decision of the Commercial Court raises two
interesting issues (i) the scope of the expert’s
jurisdiction and whether it extends to findings of
law and (ii) the content of ‘manifest error’ in an
expert determination clause.

Manifest error and mistakes in law
Flowgroup also argued that where the expert’s
decision was on a matter of contractual
interpretation, there was only one correct
interpretation. Therefore, if the expert got it
wrong, this amounted to a manifest error. In
effect, the ‘manifest’ qualification was ignored or
automatically satisfied.

Jurisdiction
In relation to jurisdiction, Kendall on Expert
Determination, 5th Ed., explains that an analysis of
the question whether an issue of law is within the
exclusive jurisdiction of the expert is complicated
by the fact that an erroneous decision on an
issue of law may be characterised in two different
ways:

In this respect, the Commercial Court considered
that the issue was one of jurisdiction. It
distinguished between two scenarios:

•

•

The Agreement was clear that the engagement
of the Expert was of a broad and expansive
nature and that it included, where necessary,
the mandate to determine issues of contractual
interpretation, insofar as they were necessary to
resolve the matters in dispute between the parties.
The dispute was ultimately one of accounting,
in the sense that the product of the Expert’s
engagement was to be a determination for the
purpose of a revised Completion Statement
with the correct figure for Completion Working
Capital. In the event, at least part, and arguably
a large part, of the difference between the
parties was a dispute over the meaning of the
relevant Agreement provision. It is apparent
from the written submissions that both parties
did in fact seek the resolution by the Expert of
central matters of interpretation in their favour.
Nor was it a surprising conclusion that this is what
the Agreement provided for. It was entirely
understandable that the parties should wish for
an expert accountant to resolve necessary issues
of contractual interpretation in an accounting
context.

First, if an expert was engaged to determine
a matter of contractual interpretation, the
Commercial Court saw no reason why a
challenge should not have to circumvent
the ‘manifest error’ test.

Second, that is to be distinguished from
the situation where the role of the expert
is more circumscribed and where different
considerations might therefore arise. The
court will intervene if “the decision-maker has
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•

A decision on a point which the parties agreed
should be decided by the expert and which
is accordingly a decision falling within the
expert’s jurisdiction; and

•

A failure to carry out the task which the expert
was appointed to carry out, and therefore a
decision made in excess of jurisdiction or a
material departure from instructions.
www.nzdrc.co.nz

www.nzdrc.co.nz

30

The law suggests that parties can, by the use of
appropriate wording in their contract, confer
on the expert exclusive jurisdiction to decide
questions of interpretation of the contract. As
a result, a decision based on an erroneous
interpretation of the contract “will not invariably
be treated by the courts as being a material
departure from instructions or being made in
excess of jurisdiction”. However, much will turn
on the words used by the parties in conferring
jurisdiction upon the expert.

Court has reiterated that the circumstances
in which an expert’s determination can be
challenged are tightly circumscribed. In relation
to provisions allowing challenge for a ‘manifest
error’, anything short of “oversights and blunders
so obvious and obviously capable of affecting
determination so as to admit no difference of
opinion” may well not satisfy the test for ‘manifest
error’.

Manifest error
As expert determination clauses in the energy
sector often provide recourse to challenge the
determination only in the event of a ‘manifest
error’, and there is frequently a debate about
what that means, the judgment provides useful
guidance on what constitutes manifest error in the
context of expert determinations. The Commercial
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