Quarterly Newsletter of the New Zealand Dispute Resolution Centre (NZDRC) and the New Zealand International Arbitration Centre (NZIAC)

I§ Welcome to this inaugural edition of ReSolution® which
¥ concludes a very exciting and successful first year of
operation for NZDRC and NZIAC.

When NZDRC was launched at the offices of Simpson
Grierson in November last year, it was described by the
Hon Peter Salmon QC as a

> and a

He said “

| am delighted to report that the Hon Peter Salmon’s prophecy has been borne
out in practice. NZDRC has worked with law firms throughout NZ and Australia
this past year to provide an efficient, professional and credible forum for the
delivery of private dispute resolution services, notably mediation and
arbitration. NZDRC is to host and co-ordinate the hearing of the first ICSID
arbitration to be heard in New Zealand early next year.

Private dispute resolution has noticeably increased in popularity in the current
environment which has been characterised by resource constraints due to
increasing regulation and criminalisation of social and economic activity
causing delay, uncertainty and cost in the civil justice system on one hand, and
on the other hand, by the ongoing flow-on effects of the GFC on small to
medium sized businesses. Many businesses have simply not had the financial
resources necessary to pursue disputed debts. In many cases, scarce financial
resources have been directed to pursuing new and hopefully profitable future
business opportunities to achieve cashflow and maintain business operations
rather than to the recovery of debt, although the tide appears to have turned in
the past quarter with a marked increase in inquiries for dispute resolution
services.

There has been much public debate this past year as to the merits or
otherwise of private dispute resolution versus litigation in the state civil justice
system. The positive upshot from that debate has been to reinforce the fact
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that there are choices and options for resolving disputes - a healthy and well functioning civil justice system
should offer a choice of dispute resolution methods to disputing parties.

A well-functioning state court system should always be available but the main thrust should be to:

e Administer the law in a consistent and certain manner
e Maintain social order
* Regulate future conduct

e Co-ordinate and direct through its inherent authority the prompt resolution of disputes by the most
appropriate method such that the cost of the process is proportionate to the amount or issue at stake

Private dispute resolution should always be available and promoted as an alternative to the state court
system because it offers effective, diverse and flexible process options for the just, prompt, and cost
effective resolution of disputes.

The primary objective of private dispute resolution is to give parties to domestic and international
commercial disputes the widest capacity to adopt dispute resolution processes that are:

e private
e fair
e prompt

» cost effective

Our extensive knowledge and experience in the design and implementation of private dispute resolution
processes has enabled us to continually deliver sound and commercially relevant advice on dispute
resolution procedures and options and innovative and effective dispute resolution services through the
offices of our Registrars and through our website.

We are passionate and proud of serving industry, commerce and the community and we look forward to
the challenges and opportunities that lie ahead in 2012.

We are most grateful to our local contributors and for the support that we have received from dispute
resolution professionals and law firms around the globe that allows us to bring you a broad perspective on
dispute resolution.

| do hope you find this Issue of ReSolution® interesting and useful. Please feel free to distribute
ReSolution® to your friends and colleagues — they are most welcome to contact us if they wish to receive
our publications directly.

We wish you a very merry Christmas, a safe and enjoyable holiday season, and a prosperous New Year.

Kindest regards and best wishes for the festive season from the team at NZDRC and NZIAC.

)

John Green
Director
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One of the perceived benefits of arbitration is that the parties are free to
choose the arbitrator or arbitrators that will determine their dispute.

In 2010 the UK Court of Appeal held in the case of [2010]
EWCA Civ 712 that an arbitration clause in an English law governed joint
venture agreement requiring the arbitrators to be “respected members of the
Ismaili community and holders of high office within the community” was void as
the selection criterion requiring the parties to discriminate on religious grounds
between persons offering personal services was discriminatory and infringed
the Employment Equality (Religion and Belief) Regulations 2003 and was
therefore unlawful.

Discrimination on the grounds of nationality was not considered by the Court of
Appeal. Nonetheless, there was widespread concern in the international
arbitral and legal communities that arbitration agreements containing a
nationality selection criterion could also be held to be discriminatory under the
Equality Act 2010 in which discrimination as to nationality falls within the
definition of race discrimination. Many institutional international arbitration rules
contain clauses restricting the nationality of arbitrators, consistent with the
principle of party autonomy, and are viewed favourably by parties who might
otherwise be concerned about the appointment of arbitrators who are of the
same nationality as one of the parties.

In a seminal judgment given on 27 July 2011 in [2011] UKSC
40, the UK Supreme Court handed down a landmark decision which
unanimously overturned the controversial Court of Appeal decision that
arbitrators were employees for the purposes of English anti-discrimination
legislation.

The Supreme Court, preferring the reasoning of the first instance Judge to that
of the Court of Appeal unanimously overruled the Court of Appeal decision,
holding that an arbitrator’'s role is not “naturally described as one of
employment at all” and he is in effect a “quasi-judicial adjudicator”. The Court
explained that although an arbitrator may provide services on a personal basis
he “does not perform those services or earn his fees for and under the
direction of the parties”; rather an arbitrator is an “independent provider of
services who is not in a relationship of subordination with the parties who
receives his services”.

The majority quoted with approval the observations of the first instance judge
citing ethos of Ismaili community for dispute resolution contained within the
Ismaili community, and observed that an arbitrator of the Ismaili community
would bring with him or her an understanding of the parties’ conduct and moral
and ethical codes which would assure the parties of an acceptable arbitration
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procedure in which they could have particular confidence.

The Supreme Court’'s judgment was universally welcomed as it robustly
rejected the Court of Appeal decision and endorsed the ethos of consent and
choice and supports the broad autonomy of the parties inherent in consensual
arbitration to appoint decision makers with an understanding of their legal
systems, customs, social traditions and commercial background.

By upholding the arbitration clause in , the Supreme Court has
acknowledged the importance to parties of having their dispute resolved by an
arbitral tribunal of their choosing and in whom they have confidence,
recognised that party autonomy is a cornerstone of international arbitration
thereby strongly endorsing the ethos of consent and choice on which dispute
resolution through arbitration is premised, and affirmed the supportive
approach of the English courts to arbitration

You can read more on this topic in an article titled “$ &
$ " $ ” which first appeared in the New Zealand
Law Journal at 296-297, October 2011. We gratefully acknowledge the support
of LexisNexis NZ Ltd in allowing us to re-publish the article on our website
under Resources and with a link from this issue of ReSolution®.

http://www.nzdrc.co.nz/site/commercialdisputes/files/ARTICLES//Arbitrators%20as%20employees%20-%20Amokura%20Kawharu.PDF

*Copies of both the CA
and Supreme Court
Judgments are
available through the
‘Resources’ section of
the NZDRC website
www.nzdrc.co.nz

IMPARTIALITY -

TOWHAT EXTENT IS AN ARBITRATOR OBLIGED TO
DISCLOSE HIS OR HER BACKGROUND

ASSOCIATIONS

On 28 June 2011 the Californian Court of Appeal held in the case of Rebmann
v. Rohde (Cal. Ct. App. 2011) that an arbitrator’s failure to disclose that his
parents were German Jewish escapees who lost family and property in the
Holocaust was insufficient ground to vacate the arbitrator's award in a
commercial case that had nothing to do with the Jewish religion or the
Holocaust.

The arbitrator found for Rebmann. Rebmann sued to confirm the award which
included nominal damages and attorney fees and costs. Rhode filed a petition
to vacate the award arguing that the arbitrator failed to make proper
disclosures prior to the arbitration. The trial court confirmed the arbitration
award. Rohde appealed to the Californian Court of Appeal. The Court affirmed.

The Court noted, after “sorting [its] way through defendant’s arguments which
are rife with logical fallacies and inconsistencies” that the relevant inquiry in
determining whether disclosure is required is not whether the arbitrator’s
background might have led a party to question the arbitrator’'s ability to be
impartial, but whether a person aware of the facts might have reasonably
believed so.

'$
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The Facts

Rodhe was the principal of Science & Ingredients, Inc., which was formed for the purpose of creating a
joint venture, Lipoid USA, LLC, with a German business entity, R&R Beteilgungsgesellschaft.

R&R was owned by Herbert Rebmann. Lipoid was formed to distribute nutritional supplements in North
America.

Problems developed and Rhode initiated arbitration proceedings pursuant to the operating agreement
claiming that Rebmann had defrauded him. The parties could not agree on an arbitrator, so the Judicial
Arbitration and Mediation Services Inc. (JAMS), which was administering the arbitration, appointed
Stephen E. Haberfeld, a retired federal magistrate judge.

The arbitrator found in favor of Rebmann dismissing Rodhe’s claim and awarding Rebmann nominal
damages on its counterclaim as well as attorney’s fees and costs in the amount of $1,136,000.00

Rodhe claimed to be “stunned by the astronomical attorney’s fees awarded in a case where only nominal
damages were found.” His counsel claimed that “something did not smell right,” so he “began an Internet
investigation that went on for weeks...” and suddenly discovered that Haberfeld’s parents were of German
Jewish ancestry, they had fled Germany before World War Il, they had lost family and property in the
Holocaust, and they were members of the “1939 Club” an organisation dedicated to avoiding a repeat of
the Holocaust.

Rodhe claimed that he was born in Germany and that his father had served in the German Army during
WWII. His wife, who was not a witness during the arbitration, asserted that she was born in Germany and
her father had served in the SS during the war. Rhode stated: “Had | known about [Haberfeld's] religious
affiliation, his cultural affiliation, and the dedication to keeping the memory of the Holocaust alive, | never
would have allowed him to be the arbitrator in my case.”

“Notably absent from [Rohde’s] arguments were any assertions that Haberfeld had any knowledge about
Rohde’s family’s connection to World War Il, or any mention that Rebmann was just as German as Rohde,
or any evidence of alleged impartiality on the part of Haberfeld. There was nothing at all in Haberfeld’s
professional record that indicated bias towards Germans (or anyone else).

Nonetheless, Rhode asserted that Haberfeld intended to “punish [Rohde] for the harms brought on
[Haberfeld’s] family”

When challenged to explain why his client had not done his “Googling” the arbitration, Rodhe’s
attorney argued that “If Arbitrator Haberfeld were an Orthodox Jew with outward characteristics that would
have disclosed who he was, my clients’ right to inquire would have been triggered...Well, an Orthodox Jew
or a Hasidic Jew would have the hairstyle, the beard, the ... yarmulke, those kinds of things that would
communicate his Jewishness and trigger the duty to inquire as to his history.”

What'’s particularly shocking about this is that Rodhe was not acting Che somehow found a lawyer,
one Dean E. Smart (...it's got to be a mistake) to assert this position for him before an appel late court.

The Decision
The court rejected Rohde’s arguments which it found were “patently without merit” saying that the facts

simply did not support the argument and that Rohde had failed to cite any relevant cases and observing
that the facts support the conclusion that Rohde “only developed such a concern after they had lost and
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began looking for any reasons to avoid the unfavourable result.”

The court rejected Rodhe’s “tacit assumption” that “a judge who is a member
of a minority cannot be fair when a case somehow related to that minority
status—no matter how remote or tenuous that relationship might be—comes
before that judge. A judge or arbitrator's impartiality should never be
questioned simply because of who they are. The fact that an individual belongs
to a minority does not render one biased or prejudiced, or raise doubts about
one’s impartiality: that one is black does not mean, ipso facto, that he is anti-
white; no more than being Jewish implies being anti-Catholic, or being Catholic
implies being anti-Protestant.”

*A copy of the decision Rebmann v. Rohde (Cal. Ct. App. 2011) is available in
the resources section of the NZDRC website http://www.nzdrc.co.nz/
RESOURCES.html
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A matter of minutes after the country's parliament passed a plain packaging
law, tobacco giant Philip Morris announced it was launching international
arbitration against Australia worth “billions of dollars”. Edward Machin reports.

The Asian arm of tobacco group Philip Morris has filed for international
arbitration against the Australian government after it passed plain packaging
legislation which the company says will “substantially diminish” the value of its
investments in the country.

The proceedings are being brought under the UNCITRAL arbitration rules,
while Philip Morris Asia (PMA) said it also intends to pursue claims under
domestic law before the High Court of Australia.

Previously threatened by the company, the move came almost immediately
after the legislation — which bans logos and related brand imagery on all
tobacco packaging — was passed by the Australian parliament, and is being
brought pursuant to the Hong Kong-Australia Bilateral Investment Treaty (BIT)
of 1993.

Represented by Allens Arthur Robinson in Hong Kong, PMA alleged that by
approving the landmark law, which takes effect from December 2012, Australia
engaged in multiple breaches of the countries’ treaty — namely unlawful
expropriation of the company’s investment and intellectual property, as well
failure to provide fair and equitable treatment to PMA’s investments in the
country.
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Under the new law all cigarette packets will be dark olive, with brand names
written in a uniform plain font. Graphic warnings and pictures — cancerous
lungs, rotting teeth, sickly babies — will cover 75% of the packet, as opposed to
35% currently.

In welcoming the new law, the world's first plain packaging legislation targeting
tobacco products, Australia’s health minister Nicola Roxon called on cigarette
firms operating in the country to respect its lawmakers.

“We know that, just as many smokers are addicted to tobacco and nicotine, the
tobacco companies are addicted to litigation,” Roxon said. “But | call on them
to consider respecting the will of the parliament. Both houses, and all parties,
supported this legislation.”

Roxon's plea is increasingly looking likely to fall on deaf ears, however, with
British American Tobacco Australia (BATA) and Imperial Tobacco among the
companies expected to file similar suits in the coming months.

On 10 November, BATA confirmed it would commence proceedings in the
Australian High Court "immediately after" the legislation received Royal
Assent.

"BATA believes it is unconstitutional for the Federal Government to remove a
legal company’s valuable property without compensation and feels the High
Court will agree," the company said in a statement.

BATA spokesman Scott Mclintyre said "it is no secret that legal experts believe
the Federal Government is on shaky legal ground with plain packaging".

He added: “Minister Roxon has been unable to give a guarantee that her
government would win a legal challenge by the tobacco industry and neither
could her key legal advisers during the plain packaging Senate inquiry."

Claiming the country was “confident” with its legal position, Roxon said
Australia was “not going to be bullied into not taking this action just because
the tobacco companies say they might fight us in the courts. We're ready for
that if they do take legal action.” She added: “We intend to now get on with the
implementation. Businesses now have a full 12 months’ notice of these
requirements.”

A spokeswoman for PMA, Anne Edwards, said the company, whose parent
holds more than a quarter of the global cigarette market, was “left with no
option”.

She added: “The government has passed this legislation despite being unable
to demonstrate that it will be effective at reducing smoking and has ignored the
widespread concerns raised in Australia and internationally regarding the
serious legal issues associated with plain packaging.”

Edwards said PMA is seeking suspension of the legislation as well as
“substantial compensation” for the alleged loss of the company’s “valuable

)$ S
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trademarks and investments in Australia” that will result from plain packaging.
“Confident that our legal arguments are very strong and that we will ultimately
win this case,” PMA expects damages “to amount to billions of dollars”, she
added.

WilmerHale counsel Duncan Speller says that this week’s filing is “an
ambitious claim, but an interesting one nonetheless”.

He notes that while Article 1(e) of the Hong Kong-Australia BIT — relating to
‘investment’ — includes intellectual property rights and trademarks, “the key
issue will turn on the interpretation of Article 6 and the definition of
expropriation and the scope of any requirement for compensation”.

Article 6(1)stipulates that “investors of either contracting party shall not be
deprived of their investments nor subjected to measures having the effect
equivalent to such depravation" other than for, inter alia, "a public purpose
related to the internal needs of that party, on a non-discriminatory basis and
against compensation.”

Resultantly, Speller says Australia is likely to argue that the plain packaging
measures do not constitute expropriation, but rather legitimate steps taken for
public health which are entirely with the legislative competence of its
government.

He adds: “A tribunal is likely to accord the Australian government a broad
margin of appreciation when deciding what can be classified as legitimate
measures necessary for a public purpose, including those for health.”

According to Speller, Philip Morris may run — as was the case in a prior claim
brought against Uruguay relating to similar packaging measures — “almost a
proportionality type argument, i.e. that Australia wouldn’'t be entitled to take
actions to deprive the company of the entire benefit of their trademarks.

“The objection is that the measures passed have done so, and therefore go
beyond what is required for any public health purpose.”

He continues: "Philip Morris may also argue that an obligation to compensate
is triggered under Article 6, even when a measure is taken for a legitimate
public purpose."

Speller says he “sees the argument”, but thinks it “ambitious, given the express
carve out in the BIT for public purposes related to the internal needs of that
party — especially when coupled with the fact that there seems to be no
suggestion that this measure is any way discriminatory against Philip Morris or
applies any differently to Australian tobacco companies”.

Australian arbitrator Doug Jones says that this week’s filing make clear that
“the threat of this claim, and now its reality, has been an influence on the
development of the government’s policy not to negotiate any further bilateral or
multilateral investment treaties which include investor-state arbitration
provisions”.

'$
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http://www.nzdrc.co.nz/RESOURCES/LEGISLATION.html

He adds: "The government objected to threats of litigation and arbitration by
the tobacco companies regarding the development of its health policy, which
was occurring leading up to the legislative reforms that were enacted, and |
think it's clear that such pressures were an influence on the government's
wider economic policy with regard to foreign direct investment instruments."

According to Jones, the current ClArb president who CDR interviewed in
September, the Australian executive was "not prepared to be in a position
where the formulation of government policy was being threatened by
proceedings such as this, particularly policies in the public health space".

However, speaking on condition of anonymity a senior arbitration practitioner
based in Sydney says "the plain packaging push may not stop at cigarettes".
She explains: "Other products of debatable social utility include alcohol,
confectionery and fatty foods.

"Given society’s continuing difficulties with over consumption of alcohol and
obesity, for instance, it may not be such a great stretch to remove the colourful
and attractive brands from the packaging of these items as well."

Hogan Lovells international arbitration partner Jonathan Leach says that
"despite investor-state arbitration provisions having become increasingly
pervasive in the Asia Pacific region, it is still relatively rare for a foreign investor
to start a claim, and even rarer for a developed country such as Australia to be
on the receiving end of it".

Based in Singapore, Leach has noticed a "growing awareness" among foreign
investors in the region of their rights under investment treaties.

This is coupled with what he terms an "increasing willingness to seek
enforcement of those rights when things turn sour, particularly where the local
courts of the host state are considered unreliable".

He adds: "Philip Morris' apparent proposal that Singapore is the seat of the
arbitration in this case doesn't come as surprise, particularly given its neutrality
and the fact that it hosts a PCA facility."

*This Article was reproduced with the permission of CDR for more information
please visit the CDR website

Commercial Dispute Resolution

A copy of the Hong Kong-Australia Bilateral Investment Treaty (BIT) of 1993 is
available on the NZDRC website at http://www.nzdrc.co.nz/RESOURCES/LEGISLATION.htm!
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Introduction

A “no settlement unless in writing” clause does not actually mean: no
settlement unless in writing. This was the conclusion of the Court of Appeal
(O’'Regan P, Glazebrook and Arnold JJ) in the recent decision ig '

1 " 2 )

In a decision that implores the attention of all mediators, counsel and parties to
mediation, the Court of Appeal found that a “no settlement unless in writing
clause” in a mediation agreement could be varied or waived by the parties. An
oral agreement to settle, if proved, may expressly or implicitly waive the
requirement for writing; therefore, evidence of an oral settlement agreement at
mediation was admissible despite confidentiality and without prejudice
provisions in the mediation agreement.

The facts and the High Court decision

Sheppard and Specialized participated in mediation to resolve proceedings
commenced by the respondents (Specialized) concerning the alleged copying
of cycling gloves by the appellants (Sheppard). The parties signed a mediation
agreement, which included broad confidentiality and without prejudice privilege
provisié)ns, and a “no settlement unless in writing” clause in the following
terms:

5(iv)  This clause in no way fetters the legitimate use in enforcement proceedings or
otherwise of any written and signed settlement agreement reached in or as a
result of this mediation. Any constraints on disclosure included in such
settlement agreement will have effect in accordance with their terms.*

Subsequent to the mediation, Specialized sought to continue the court
proceedings. Sheppard filed an application for an order staying the proceeding
on the basis that the parties had reached an oral agreement at mediation to
settle the proceedings and that Sheppard had performed its obligations under
the oral agreement, at least in part. Sheppard filed affidavits in support of the
application from its counsel and its managing director who were both present
at the mediation. These affidavits traversed the parties’ negotiations and
eventual alleged oral agreement at the mediation.

It was common ground that no written settlement agreement was signed by the
parties at the mediation. The issue was whether Sheppard was entitled to give
evidence of communications that were made during the mediation to support
its application for stay. Sheppard relied on s 57(3)(a) and (b) of the Evidence
Act 2006, which provides an exception to the general mediation privilege.
Under s 57(3)(a) and (b) it is permissible to call such evidence to prove the

$*,) & )-+°

Simon Foote and Anja
Borchardt are barristers at

Bankside Chambers,
Auckland, specialising in
commercial litigation and

arbitration, see
www.bankside.co.nz/
members_home.asp.
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terms and existence of a settlement agreement:

57 Privilege for settlement negotiations or mediation

(1) A person who is a party to, or a mediator in, a dispute of a
kind for which relief may be given in a civil proceeding has a
privilege in respect of any communication between that
person and any other person who is a party to the dispute if
the communication—

(a) was intended to be confidential; and

(b) was made in connection with an attempt to settle
or mediate the dispute between the persons.

(2) A person who is a party to a dispute of a kind for which relief
may be given in a civil proceeding has a privilege in respect of
a confidential document that the person has prepared, or
caused to be prepared, in connection with an attempt to
mediate the dispute or tonegotiate a settlement of the dispute.

3) This section does not apply to—
(a) the terms of an agreement settling the dispute; or

(b) evidence necessary to prove the existence of such
an agreement in a proceeding in which the
conclusion of such an agreement is in issue; or

(c) the use in a proceeding, solely for the purposes of
an award of costs, of a written offer that—

(i) is expressly stated to be without prejudice
except as to costs; and

(ii) relates to an issue in the proceeding.

In the High Court, Justice Peters held that the confidentiality clause in the
mediation agreement prevailed over s 57: ** 2 )

' 1 . Peters J considered the purpose and principles of
the Act including public policy considerations of: protecting the right of
confidentiality of settlement negotiations; encouraging settlement of disputes;
and certainty of contract.” Her Honour relied on a number of English
decisions,® which held that parties may agree on the scope of any privilege
that is to apply to their communications.

The Court of Appeal decision
The Court of Appeal considered the question: can parties contract out of s 57

(3) by providing that this section does not apply in respect of an oral settlement
agreement achieved at mediation?

6789:
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The Court of Appeal referred to a number of cases dealing with exceptions to
the “without prejudice” rule. In particular their Honours discussed the English
High Court decision in ) ; .” In that case, the parties also had
included a “no settlement unless in writing” clause and confidentiality
provisions in their mediation agreement. The mediation was lengthy and at its
conclusion, no settlement had been reached. The next day, one of the parties
accepted an offer that had been made during the mediation and which it said
had been left open for acceptance until the next noon. The other party disputed
this and the question whether the dispute had actually been settled arose. Of
course, the evidence relating to this question would be evidence as to what
transpired during the mediation. Was this evidence admissible despite
confidentiality provisions in the mediation agreement? The Deputy High Court
Judge concluded that evidence of communications occurring in the course of
the mediation was admissible to determine whether a concluded settlement
had been reached:®

The absence of a written settlement ... does not necessarily mean that the
parties may never have arrived at a concluded settlement. For example, it is
possible in any given case that the parties may have expressly or impliedly
agreed to vary or waive those provisions or that a party may be estopped from
relying on them or that a collateral contract has arisen ... with the
consequence that a concluded settlement was or must be treated as having
been made. These are matters which a court is entitled to investigate and
determine by way of exception to the without prejudice rule.

The Court of Appeal acknowledged that mediation has an important role to
play in dispute resolution and that certainty and avoiding disputes are desirable
objectives but these matters had to be balanced against the importance of
enforcing settlement agreements. The Court concluded that admission of
evidence of communications at a mediation would reinforce, rather than
undermine, the policy considerations underpinning the without prejudice rule.
In this respect the Court of Appeal cited the view of Lord Clarke in the recent
United Kingdom Supreme Court judgment < '

n$ e $ 1 .9

The underlying principle, whether based in public policy or contract, is to
encourage the parties to speak frankly and thus to promote settlement. As |
see it, the application in both cases [that is, agreements made in the ordinary
way and those resulting from without prejudice negotiations] of the same
principle, namely to admit evidence of objective facts, albeit based on what
was said in the course of negotiations, is likely to engender settlement and not
the reverse. | would accept the submission ... that, if a party to negotiations
knows that, in the event of a dispute about what the settlement contract
means, objective facts which emerge during negotiations will be admitted in
order to assist the court to interpret the agreement in accordance with the
parties’ true intentions, settlement is likely to be encouraged not discouraged.

The Court of Appeal concurred:™

[...] the policy underlying the without prejudice rule is reinforced rather than
undermined by the admission of the evidence. This is because the evidence
goes either to whether there was a genuine settlement agreement or to its
meaning — it does not go to the parties’ positions in the mediation on the
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merits of the underlying dispute, which is what that the rule seeks to protect.

The Court of Appeal concluded that the evidence sought to be relied on by
Sheppard to prove the existence of the alleged oral agreement fell squarely
within the exception to the privilege attaching to without prejudice
communications contained in s 57(3)(b). The Court found that there is nothing
in s 57 to indicate that parties may override the exceptions in s 57(3) by
agreement. The Court further observed that even if the parties attempted to
contract out of s 57(3)(a) or (b) in their mediation agreement, it would be
difficult to see how they could exclude the possibility of waiver, variation or a
collateral contract.”

The Court of Appeal then referred to the interpretation of the particular “no
settlement unless in writing” clause in this case.'> While clause 5(iv) of the
parties’ mediation agreement arguably mandated settlement in writing, and
that interpretation was “consistent with the approach usually taken in mediation
agreements”,13 this particular clause did not impose an absolute requirement
and should not be interpreted to mean that a written and signed settlement
agreement was the only form of settlement agreement that could be entered
into." Nevertheless, the Court stressed that even if clause 5(iv) had been
prescriptive, the parties could have changed their view in the course of the
mediation.™

Comment

In our respectful view, the Court of Appeal’s decision is correct. Mediation
agreements are no different from other contracts; the parties are free to amend
them orally or in writing at any time and, if there is a dispute about the terms or
existence of an agreement, evidence as to those matters must be admissible.
A “no settlement except in writing” clause in a mediation agreement is
conceptually no different from a “no amendment except in writing” clause in a
commercial contract. It is settled law that such terms may be expressly or
impliedly waived or varied by oral agreement.®

It should be remembered also that admission of evidence of otherwise
privileged settlement discussions for the purpose of proving the terms or
existence of a settlement agreement does not remove the cloak of privilege
over such communications for other purposes. Should an allegation that
settlement was reached prove unfounded, the discussions may not be
adduced by either party at a hearing concerning the underlying substantive
dispute.

Nevertheless, while such terms can be waived or amended by oral agreement,
in the event of a dispute as to whether an oral agreement was reached, the
existence of a clear “no settlement unless in writing” clause will be a factor
against the party seeking to prove the oral agreement. Accordingly, if the
parties to a mediation intend themselves to be bound only by a written and
signed settlement agreement, it is important to ensure at the outset that the
mediation agreement clearly provides for such. Furthermore, as a matter of
practice it is suggested that mediators and parties are careful to record any
subsequent changes to a mediation agreement.
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This judgment serves a reminder that mediators and parties should ensure that
the mediation agreement is clear as to the means by which a settlement may —

be concluded and that the outcome of the mediation is clear at its conclusion,
whether settled or not. It is respectfully suggested that standard practice,
particularly in cases where settlement is not reached, or exact terms of
settlement not reduced to writing at mediation, that counsel should ensure that
the outcome is summarised briefly in writing by the mediator and acceded to
by the parties.

Since this article was first published in October 2011, the Supreme Court has
granted leave to appeal. The approved ground was whether the respondents
are precluded by the terms of the mediation agreement and/or the
confidentiality agreement from adducing the disputed evidence."” We
understand that AMINZ and LEADR are making submissions as interveners.
The hearing is expected to take place on 28 February 2012.

@
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1 [2011] NZCA 346.
2 Ibid, at [9].
3 The Court assumed for the purposes of the discussion regarding s 57 of the Evidence Act that this

clause was a “no settlement unless in writing” clause but returned to the interpretation of this
particular clause later in the judgment, see [11], [48] and [46]-[51].

4 [2011] 2 NZLR 242, see also: Maria Dew “Confidentiality and privilege have been tested again
before the Courts” ?@1 Issue 154 (25 February 2011) page 30, which summarises the High
Court decision.
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12 Ibid, at [46] — [52].

13 Ibid, at [50].

14 Ibid, at [51].
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Copies of the High Court, Court of Appeal and Supreme Court Judgments are
available on the NZDRC website in the resources section:

http://www.nzdrc.co.nz/RESOURCES/COURT+DECISIONS.html
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A ONE STOP SHOP FOR ARBITRATION -
UK COURTS DEMONSTRATE SUPPORT FOR
ARBITRATION CLAUSES TO BE INTERPRETED
WIDELY

Over the last few years the wind has been blowing in the English courts towards
an approach that arbitration agreements (i.e. arbitration clauses in contracts)
should be interpreted widely, having regard to the intention of the parties and
their commercial relationship, unless parties expressly provided for the contrary.
In other words, a practical and commercially focused interpretation of any
arbitration agreement should be adopted. This trend, coupled with the principle
that arbitration clauses will be enforced unless the parties clearly state
otherwise operates to limit the parties’ ability to escape the applicability of an
arbitration agreement.

Premium Nafta Products v Fili (also know as Fiona Trust)

“Arising under” or “Arising out of” — it’s all the same in arbitration
clauses

In a judgment that takes a refreshingly modern and commercially realistic
approach, the House of Lords has drawn a line under years of varied and
conflicting case law concerning the effect of an arbitration clause’s particular
wording on its scope. Instead, it has ruled that arbitration clauses should be
presumed to cover any dispute concerning the relationship between the relevant
parties, unless the contrary is clear from the wording.

Background

In Premium Nafta Products Limited & others v. Fili Shipping Company & others
(sub-proceedings in the ongoing Fiona Trust & Holding Corporation & others v.
Yuri Privalov & others case), the parties entered into eight charterparties. The
charters each included an arbitration clause providing, in essence, that any
party could elect to refer any disputes “arising under” the charter to arbitration.
The owners purported to rescind the charters claiming they were procured by
bribery and sought a declaration from the English court to this effect. The
charterers sought a stay of those proceedings on the basis that the arbitration
clauses in the charterparties required the matter to be determined by arbitration.

Issues

* Whether the claim that the charterparties had been rescinded due to bribery
was a dispute covered by the arbitration clause (the construction issue); and

* If so, whether the arbitration clause had also been rescinded because, but
for the bribery, the owners would not have entered into the main agreements
containing the arbitration clause (the separability issue).
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Construction Issue

The House of Lords held that courts should give effect to the commercial
purpose of the arbitration clause, so far as permitted by its language. The
court considered whether rational businessmen were likely to have intended
some disputes to be determined by arbitration, but others by national courts. If
there was no rational basis for this, very clear language would be needed
before deciding that there was such an intention.

Bearing that approach in mind, Lord Hoffmann briefly considered the case law
on the meaning of disputes * v ro ”and “

" the agreement. He held that the distinctions that had
developed “ B ” and fully endorsed
the approach taken by the Court of Appeal that the time had come to make a
fresh start. He concluded:

As the arbitration clause here did not exclude disputes on the validity of the
main agreement, the current dispute fell within the clause.

Separability Issue

The court held that an arbitration agreement has to be treated separately from
the main agreement and can be invalidated only on grounds specifically related
to it, not simply as a consequence of the invalidity of the main agreement. Just
because there was evidence that the agent acting for the owners may have
been bribed to enter into the main agreement on uncommercial terms did not
mean he was also bribed to enter into the arbitration agreement. The doctrine
of separability, enshrined in section 7 of the Arbitration Act 1996, requires
direct impeachment of the arbitration agreement before it can be set aside and
this is an exacting test to be met.

The owners’ appeal was dismissed and the court proceedings stayed.
Comment

While the findings in respect of the separability issue may be unsurprising, the
decision on the construction issue is a welcome departure from previous
authority drawing technical distinctions between wordings in arbitration
clauses. The decision provides a simplified and purposive approach for
determining the scope of an arbitration clause, which may ultimately also be
adopted in interpreting other dispute resolution clauses — indeed, this appears
to be Lord Hope's expectation in his judgment. A word of caution, though —
comments made by Lord Hoffmann in his initial analysis, coupled with the ©

” of Lord Hope, leave some uncertainty as to the limits of the

IC
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application of this decision. Practitioners should not assume they can now be
less exacting in drafting dispute resolution and jurisdiction clauses.

Case Reference:

? 1 8DE _F - A - "
83G CA [2007] UKHL 40

CvD

Another challenge to the law of arbitration clauses was rejected by the Court of
Appeal in December 2007. The case of F examined the Bermuda form of
arbitration clause: a popular hybrid of English arbitral procedure and US
substantive law.

The defendants to the action claimed that, just because the seat of the
arbitration was London, this did not mean that the arbitration clause was
governed by English law. It was argued that the contract was silent as to the
law governing the clause and that it ought therefore to be the law of the
contract as a whole: New York law.

It was the first time that the Court of Appeal had been called upon to consider
Bermuda form clauses but the Court of Appeal rejected this argument entirely
and in so doing it upheld an earlier finding of the High Court that, where such
clauses are used, English law is the correct law to deal with procedural
disputes. They recognised the commercial reality that the purpose of a
Bermuda form clause was to achieve a balance between English and US law.
The judicial remedies in the appeal “should be those permitted by English law
and only those so permitted”. The court was above all concerned to avoid a
scenario in which the parties to a dispute could each make separate appeals in
separate jurisdictions. To allow this would be to allow an interpretation of the
clause that the parties could not possibly have contemplated when entering
into the contract.

This decision is more likely to reassure those who use Bermuda form clauses
than it is to surprise them. The reason such clauses are used is to take
advantage of less burdensome English procedure, particularly in relation to
discovery (disclosure requirements are lower and there are no depositions),
whilst being able to rely on the perceived greater flexibility of US law in relation
to remedies. Other advantages put forward include the fact that English
arbitrators normally give a written reasoned award (this is still generally not the
case in the US).

Norscot v Essar

In ? ;= H 1 (“Norscot”) v B < '

(“Essar”) [DE3EI BC 3J6 8 :, Norscot was appointed as Operations
Manager for a semi-submersible drilling rig (the “Rig”) by the Rig Owner,
Essar, under an Operations Management Agreement (“OMA”). A dispute
arose between the two parties and was brought by Norscot before a sole
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arbitrator pursuant to the arbitration clause contained in the OMA. In response
to Norscot’'s claims, Essar raised claims to set-off and counterclaims which
were based on another contract between the same parties (“the BOP Stack
contract”) and which related to the condition and fitness for purpose of a Blow
Out Preventer Stack, an important piece of safety equipment which Norscot
supplied to Essar and that Essar had refurbished and fitted to the Rig. The
BOP Stack contract did not contain an arbitration clause.

The sole arbitrator concluded that he had jurisdiction to hear and determine
Essar’s claims to set-off and counterclaims. He stated in his award that “
k t L
k #

Norscot challenged the arbitrator’s jurisdiction under s.67 of the Arbitration Act
1996. In its challenge, which was brought before Burton J., Norscot said that
Essar’s claims for set-off or other counterclaims could only be brought under
the BOP Stack contract and as a result did not fall within the scope of the
arbitration, which had been commenced pursuant to the arbitration agreement
contained in the OMA.

In 0)" $% "2 $% IDEEJI BC $ 6N6, which related to the -

construction of a jurisdiction agreement, the Court of Appeal supported the
concept of a “one stop shop” for disputes arising between the same parties
connected to the same commercial relationship, which the Court of Appeal
called “one-stopness”. On that basis, and on his analysis of the facts of the
case, Burton J held that he had no difficulty agreeing with the arbitrator that the
set-off and counterclaims brought by Essar either arose out, or were “related
to”, the OMA.

Commentary

? and F both evidence a strong body of judicial opinion in the
English courts in favour of upholding parties’ choice of arbitration clauses, and
ensuring commercially-minded clarity in the implementation of such clauses.
As the Court of Appeal put it in ? , recognising some of the
apparent illogical nuances in earlier authorities, “the time has come to draw a
line under the authorities to date and make a fresh start”. This fresh start may
well mean that the courts going forward will be even more reluctant to
intervene in disputes where the parties have entered into an arbitration clause
and one party is denying that clause’s applicability or arguing against
commercially sensible construction.

In the energy sector, key commercial contracts, which are often of significant
value, may well be governed by carefully negotiated arbitration
agreements. This is particularly the case where the nationality of the parties or
the scope and location of the work being performed under the contract make
enforcement issues a factor. These key commercial contracts do not always
constitute the entire relationship between contracting parties. There are often
numerous smaller, ancillary contracts that surround the key commercial
contract.




ReSolution—Issue | Dec 201 |

Page 19

These smaller ancillary contracts often do not contain arbitration agreements,
leaving disputes to be governed by local Courts. Where a dispute arises under
one of these ancillary contracts, the parties may historically have considered
that resolution by arbitration would be impractical. However, ? B
shows that, where there is a separate, but related, dispute under a key
commercial contract containing an arbitration agreement, arbitrators may
rightly conclude that the ancillary dispute should be heard as part of the wider
arbitration. This can occur where the issues in the two disputes overlap to
some degree or other, so that it is practical for the parties to arbitrate the
disputes together under the arbitration agreement contained in the key
commercial contract.

Such an approach should be welcomed. In the past, minor distinctions in
wording of contracts could leave ancillary disputes outside the scope of an
arbitration agreement. Whilst this case reflects an increasingly practical and
commercially focussed attitude, providing streamlined dispute resolution,
parties should proceed with caution as this modern approach may seek to
capture any and all disputes between the contracting parties into a wider, all
encompassing arbitration, should this situation arise. It is yet to be seen how
strong a “relationship” may be needed between the separate disputes for this
principle to be applicable. As a result, sector participants should be careful to
exclude from any broader arbitration agreement any contract that needs
different treatment, and ensure that the dispute resolution provisions in all their
contracts accurately reflect how the parties wish any dispute to be determined.
Equally, it is important for parties to consider the arbitration institution (if any)
and applicable rules under which the parties wish to have their disputes
determined when negotiating arbitration agreements, as the choice of rules
may have an impact on the likelihood of a consolidation of proceedings.

) A %
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UNITED KINGDOM—Arbitration Review 2012

AUDLEY SHEPPARD
11

As of 1 November 2011, a search of the LAWTEL database of decisions of
the English courts using the keyword ‘arbitration’ returned a list of 61 decisions,
an increase from the 58 decisions generated by an identical search for the first
ten months of 2010. In general, the cases continue to demonstrate a
supportive attitude towards arbitration, although the Dallah decision has
generated considerable comment. This summary highlights some of the most
significant decisions during 2011 impacting upon England’s attractiveness as a
forum for the resolution of international arbitral disputes.

UK anti-discrimination legislation does not extend to the appointment of
arbitrators

In July 2011, the Supreme Court reversed the controversial decision of the
Court of Appeal in the Jivraj v Hashwani? case, embracing party autonomy and
ending months of uncertainty regarding the validity of arbitration agreements
imposing faith or nationality qualifications on the choice of arbitrators.

Jivraj v Hashwani concerned an English-law governed agreement providing for
arbitration in London before arbitrators who were ‘respected members of the
Ismaili community’. When a dispute arose, one party sought to appoint a
retired High Court judge and non-member of the Ismaili community as an
arbitrator, contending that the provision was unlawful because it contravened
the Employee Equality (Religion and Belief) Regulations 2003 (the
Regulations) (now replaced by the Equality Act 2010), as interpreted in light of
EC Directive 2000/78/EC. This was resisted by the other side.

Referring to the wide definition of employment under the Regulations as
‘employment under...a contract personally to do any work’, the Court of Appeal
held that arbitrators were employees for the purposes of UK anti-discrimination
legislation. Accordingly, any provision that required an arbitrator to be, or not to
be, of a certain religion was prima facie discriminatory and unenforceable.

Under the Regulations, discrimination may be justifiable if membership of a
particular religion or belief is a proportionate and genuine occupational
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requirement. While conceding that a religious requirement could be a ‘genuine
occupational requirement’ where an agreement empowered the tribunal to act
ex aequo et bono, the Court of Appeal held that no religious qualification was
needed where a tribunal was mandated to resolve a dispute in accordance with
English law. A requirement that arbitrators be members of the Ismaili
community was therefore not a justifiable exception.

With the Ismaili requirement deemed unenforceable, the legality of the entire
arbitration agreement was called into question. The Court of Appeal held that
deleting the offending requirement would render the arbitration agreement
substantially different from that which the parties originally intended, rendering
the whole agreement void. Without a binding arbitration agreement, the parties
would have to resolve their differences in court.

The potential consequences of this decision stretched beyond religious
community arbitrations and English borders. Although the Jivraj case was
ostensibly a case relating to a faith requirement for arbitrators - a criterion
rarely used in the international arbitration context - its significance became
immediately apparent. The definition of ‘employment’ under the Regulations
applies equally to all areas of anti-discrimination law, including nationality, thus
putting into doubt the legality of existing arbitration agreements containing this
commonplace criterion (whether expressly or by incorporation of institutional
arbitration rules, such as the LCIA Rules). While it remained good law, the
Court of Appeal’'s decision cast a shadow over the recognition and
enforcement of many international arbitration agreements and awards in
England and there was real concern that it could lead to foreign courts doing
likewise. This led to parties opting out of the nationality provisions in
institutional rules.

Restoring the status quo and soothing the concerns of arbitration users and
practitioners alike, the Supreme Court disagreed with the Court of Appeal and
overturned the decision, holding that arbitrators are not employees for the
purposes of the Regulations. Following a detailed analysis of EU case law, the
court decided that whether an individual is engaged in employment under a
contract personally to do work depended on the nature of the relationship
between the parties. Arbitrators are independent providers of services: the
arbitrator-parties relationship lacks the element of subordination or control
which defines an employee-employer bond.
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This decided the appeal, but the Supreme Court also addressed (obiter) the
corollary question of whether parties could legitimately stipulate that arbitrators
possess specific religious beliefs (or, by extrapolation, a specific national
identity or should not have a specific national identity). The Supreme Court
found the Court of Appeal’'s approach to the ‘genuine occupational
requirement’ exception to be too legalistic and technical: the test was not one
of necessity but whether the requirement was genuine, legitimate and justified.
The Supreme Court recognised that parties may have more confidence in
arbitral proceedings conducted within their own religious communities, making
a requirement that the arbitrators be members of the Ismaili community both
legitimate and justified. Party autonomy prevailed.

That is not to say, however, that parties are now free to discriminate in drafting
qualifications for arbitrators in a way that society may find repugnant. As was
stated at the hearing, the court retains its inherent jurisdiction to strike down
any clause which is contrary to public policy.

The Supreme Court’s decision ensures that common sense has been restored.
Parties can be confident once more in choosing England as the arbitral seat
and need not amend their arbitration agreements to opt out of any nationality
provisions in their chosen institutional rules. Further, members of faith-based
communities may stipulate that arbitrators shall also be members of that
community, even where national laws are to be applied.

Recognition and enforcement of arbitral awards: an Anglo-French affair

The kompetenz-kompetenz principle came under scrutiny this year in the
context of seemingly opposing decisions of the English and French courts
regarding the recognition and enforcement of arbitral awards. In Dallah Real
Estate and Tourism Holding Company v The Ministry of Religious Affairs,
Government of Pakistan,? the Supreme Court refused to recognise an ICC
arbitral award resulting from proceedings in Paris on the grounds that the party
against whom enforcement was sought was not a party to the underlying
arbitration agreement. The Paris Court of Appeal reached the contrary
conclusion,? holding the award to be enforceable.

The dispute in Dallah concerned an agreement to provide housing for Hajj
pilgrims in Mecca. Although initially involved in the negotiations, Pakistan’s
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Ministry of Religious Affairs created a trust to undertake the project. On its
face, the trust, and not the government, entered into an arbitration agreement
allowing for disputes to be resolved by the ICC in Paris. Following political
upheaval in Pakistan in 1996, the trust came to an end. When disputes in
relation to the performance of the project arose, arbitral proceedings were
brought against the government. Despite the government not being a signatory
to the agreement to arbitrate, the tribunal held that the government was bound
by the agreement under French law and made an award accordingly.

Attempts to enforce the award under the New York Convention® in England
proved unsuccessful. The Supreme Court emphasised that, on recognition, an
English court is bound to revisit the question of the tribunal’s jurisdiction if the
party resisting enforcement seeks to prove that there was no arbitration
agreement binding upon it; the last word on a tribunal’s jurisdiction lay with the
court of the place of enforcement.

A ‘clean slate’ approach to the question was adopted; giving a tribunal’s
judgment ‘some special status [was] to beg the question at issue’® The
Supreme Court concluded that, because there was no express governing law
provision in the arbitration agreement, the question of whether the government
was a party to the agreement was to be determined in accordance with the law
of the arbitral seat, namely French law. Proceeding on this basis, the Supreme
Court resolved that French law ultimately required evidence of a common
intention by the parties for the government to be bound by the arbitration
agreement. Highlighting a clear change in the structure of the proposed
transaction, and the independence of the trust, the court held that the requisite
intention was lacking on the facts of the case. The government of Pakistan had
not agreed to submit to the jurisdiction of the tribunal and enforcement was
therefore refused in accordance with article V(1)(a) of the New York
Convention.

The Paris court, however, disagreed and enforced the award, holding that the
government was indeed a party to the arbitration agreement. Placing particular
emphasis on the active role of the government throughout the negotiation,
performance and eventual termination of the project, the court concluded that
the Ministry had behaved as if it were the true counterparty in the deal, thereby
rendering itself bound by the arbitration agreement.
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Despite reaching differing conclusions, both courts seem to have adopted the
same approach to identifying the relevant test under French law to determine
whether or not the arbitral tribunal had the requisite jurisdiction to hear the
dispute. Both courts arguably embraced a ‘clean slate’ approach. Whether the
parties had consented to participate in the arbitral proceedings was analysed
by both courts, not merely presumed as a result of the tribunal’s own findings.
Where the courts ultimately differed was in the conclusions they reached on
the facts of the case.

Notwithstanding the actual decisions, both judgments adhere to the underlying
tenets of the New York Convention: for awards to be recognised and enforced,
the tribunal must have jurisdiction.

Court’s willingness to grant anti-suit injunctions outside the EU

Questions of jurisdiction were also raised in AES Ust-Kamenogorsk
Hydropower Plant LLP v Ust-Kamenogorsk Hydropower Plant JSC,  this time
in the context of anti-suit injunctions. The Court of Appeal showed a willingness
to protect the rights of parties under arbitration agreements and granted an
anti-suit injunction restraining litigation in the Republic of Kazakhstan in
circumstances where arbitration had not yet commenced and both parties
abjured any intention to arbitrate.

This case concerned the enforceability of an English arbitration clause in a
concession agreement governed by Kazakhstan law between the owner and
operator of hydroelectric facilities in the Republic of Kazakhstan. As
relationships between the parties worsened, a number of proceedings were
commenced in the Kazakhstan courts. Following a decision by the Kazakhstan
courts that the arbitration agreement was invalid, legal proceedings were
issued in England. Among other things, an anti-suit injunction was sought,
under either section 44 of the Arbitration Act 1996 or section 37 of the Senior
Courts Act 1981, to prevent the owner from raising disputes falling within the
arbitration clause in court proceeding in Kazakhstan. The application was
resisted, on the basis that a party cannot seek a declaration or an injunction in
the English courts without first commencing arbitration proceedings, or having
the intention to commence arbitration proceedings.

The Court of Appeal affirmed that English courts have jurisdiction to grant
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declarations and continue anti-suit injunctions preventing proceedings outside
the EU, regardless of whether there were no actual or intended arbitration
proceedings, where an arbitration clause stated that disputes between the
parties were to be governed by, and construed in accordance with, English
law.

The court highlighted that it was now common ground that section 44 of the
Arbitration Act 1996 could not be used as a basis for a claim unless current or
prospective arbitral proceedings existed. However, section 37 of the Senior
Courts Act 1981 supplemented the courts’ jurisdiction to grant anti-suit
injunctions in order to uphold the effectiveness of arbitration agreements.2 As a
result, an anti-suit injunction was possible on the facts of the case. It was
deemed unnecessary for parties wishing to raise an issue of the effectiveness
of an arbitration clause to first commence arbitration proceedings.

The court, however, was careful to point out that any court asked to grant an
anti-suit injunction must tread a fine line between providing adequate support
for the parties’ agreement and avoiding the usurpation of the role of arbitrators:
a positive declaration on the binding nature of an arbitration agreement may
sometimes be seen to overstep the court’s jurisdiction in answering a question
which should be left for an arbitral tribunal in the future.

Jurisdiction to grant anti-arbitration injunctions

Treading on the heels of Dallah and AES, the High Court granted an
exceptional injunction refraining ICC arbitration proceedings in New York in the
recent decision of Excalibur Ventures LLC v Texas Keystone Inc.2

The facts of this case are complex, involving parallel proceedings in London
and New York as well as numerous claims in both contract and tort. An
arbitration agreement was contained in a collaboration contract relating to oil
and gas exploration rights in Iragi Kurdistan. In December 2010, Excalibur
Ventures LLC (Excalibur) commenced arbitration proceedings in New York
against Texas Keystone LLC (Texas) and various other petroleum entities (the
Gulf defendants). At the same time Excalibur initiated parallel legal
proceedings in the English Commercial Court.

The Gulf defendants challenged the jurisdiction of the arbitral tribunal, arguing
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that they were not party to the collaboration contract between Excalibur and
Texas, and were therefore not bound by the arbitration agreement within it.
Excalibur responded that it was for the ICC tribunal to determine whether the
Gulf defendants were bound by the arbitration agreement, in accordance with
the kompetenz-kompetenz principle, and that any appeal should be to the New
York courts in light of their supervisory jurisdiction.

Relying on the decision of the Supreme Court in Dallah, the High Court
concluded that the English courts have jurisdiction to order anti-suit injunctions
refraining arbitral proceedings where the issue in dispute is whether a party is
bound by an arbitration agreement. In exceptional circumstances, section 37 of
the Senior Courts Act 1981 empowers the English courts to grant injunctions
restraining arbitrations with a foreign arbitral seat.

On the facts of the case, the court found it appropriate to grant the anti-
arbitration injunction and for the issue of arbitrability to be decided by the
Commercial Court, as opposed to the arbitral tribunal. It held that allowing the
New York arbitration to continue against the Gulf defendants would be
oppressive, vexatious and unconscionable.

In reaching this decision, the judge emphasised, among other things, that the
Gulf defendants were not party to the collaboration contract containing the
arbitration agreement, had no connection to New York or the ICC, and that
Excalibur had elected also to commence substantive proceedings before the
English Commercial Court.

Despite no dispute arising regarding the existence of the arbitration agreement
between Texas and Excalibur, as between themselves, the anti-suit injunction
applied to all arbitral proceedings in New York. The court held that all parties
had submitted to the jurisdiction of the English courts allowing all inter-related
claims to be heard in a single set of proceedings.

The circumstances of the case itself are unusual due to its cross-jurisdictional
nature, and it is unclear to what extent the case will impact on future judicial
decisions. However, it may evidence a willingness on the part of some judges
to closely supervise questions of arbitral jurisdiction.
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Unfair prejudice (in company law) and arbitration proceedings

In Fulham Football Club (1987) Ltd v Sir David Richards,’® the Court of Appeal
held that there was no express provision in the Arbitration Act 1996 or
Companies Act 2006 which prevented a claim of unfair prejudice from being
determined by arbitration. Combined, the effect of an arbitration agreement
and section 9(4) of the Arbitration Act 1996 was to exclude the right to bring
legal proceedings on the same subject matter, unless a statutory exception
applied.

The case concerned an appeal against a decision under section 9 of the
Arbitration Act 1996 to stay a petition for unfair prejudice pursuant to section
994 of the Companies Act 2006 arising out of the allegedly inappropriate
behaviour of the chairman of The Football Association Premier League Limited
(FAPL). The chairman was accused of facilitating the transfer of a Premier
League football player from one club to another to the prejudice of a third.

By way of relief, the injured club sought, inter alia, an injunction restraining the
chairman from acting as an unauthorised agent or from participating in any way
in negotiations regarding the transfer of players. The chairman and FAPL
applied for a stay of proceedings on the basis that the various governing rules
of the sport required the dispute to be referred to arbitration.

Dismissing the application, the Court of Appeal found that questions of unfair
prejudice, whether resulting from a breach of contract or some other form of
unconscionable behaviour, were plainly arbitrable. A section 994 claim did not
attract such a degree of state intervention or public interest as to make it
inappropriate for disposal other than by judicial process. The court held that no
statutory provision or rule of public policy would prevent an arbitral tribunal
from determining an essentially contractual dispute between the parties.

Other developments
This year saw the publication of Commercial Arbitration: The Scottish
International Perspectives by Hong-Lin Yu (Dundee University Press) and

Third Parties in Commercial Arbitration by Stavros Brekoulakis (OUP).

The LCIA has had 205 referrals (arbitration and mediation) filed up to the end
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of October 2011, which is a slight decrease from the 216 filed for the same ten-
month period last year. o
2011 also marked another step by the LCIA in its pursuit of new horizons. By DE33
an agreement with the government of the Republic of Mauritius and a specially
incorporated Mauritian company, the LCIA-MIAC Arbitration Centre was 1 $
established. 2
Notes
* The author is grateful for the assistance of Carla Lewis and Josie Ainley in preparing this
article. .
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The court took pains to emphasise that whilst section 37 of the Senior Courts Act 1981
could be used to grant an anti-suit injunction on the facts of the case, this section could
not be relied upon where a dispute falls squarely within the parameters of section 44 of
the Arbitration Act 1996.
9
[2011] EWHC 1624.
10

'[2011] EWCA Civ 855.

"This article was first published in the Global Arbitration Review special report, The European & Middle
Eastern Arbitration Review 2012. - www.GlobalArbitrationReview.com"
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The primary purpose of attending mediation is to obtain the assistance of a
third party neutral, who will provide a process which enables the parties to
make useful decisions on the way forward.

Some factors which can get in the way of parties feeling able to make good
decisions on the day include: Preparation (or lack thereof), expectations and
cognitive barriers.

Preparation: Much has been written on the benefits of preparing adequately
for mediation, yet some continue to take the view that they will see how they
get on at mediation and if agreement is not reached, will then put in the time
and money required to properly prepare for an adjudicative process.

The simple theory of the problem solving model of mediation is that by gaining
a full understanding of all aspects of the problem parties can make wise
decisions about how to solve or resolve the problem. This model requires the
parties to be able to be able to compare any proposal with what they can
achieve elsewhere, as a means of establishing the quality of the decision they
are making.

Preparation therefore means, being on top of all of the relevant documentation,
obtaining legal and expert advice and researching other avenues of sorting out
the problem — such as the use of an adjudicative process, including time, cost,
impact on business and risks associated with the alternatives.

Hidden Costs: While simple decisions can involve one or two clear alternatives
such as price, for the more complex decisions in business and life, there are
often “hidden costs” which are more difficult to identify quickly but can
subconsciously hold back decision making. Hidden costs can include, stress,
time, reputation, relationship — both personal and business and other “costs”.
Part of good preparation for mediation will include considering what these
costs may be. This will ensure that these factors are taken into account when
they are important to the parties and that they have adequate time to assign
weight to these factors.

Sound preparation will lead to sound results and obviously the reverse can
lead to poor decision making and get in the way of reaching an outcome.
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Expectations: Certainty is key to good decision making. In the mediation
context an expectation that the decisions to be made may be difficult and may
result in an outcome which is different from what a party hoped will make it
easier to make that difficult decision when it comes along.

Having clear process expectations will also assist the party to be ready to
make good decisions. This comes down to taking the time beforehand to
check in with the mediator about what process will be used and what the
respective roles of the mediator, the parties and their advisors will be in the
mediation process. With no clear ‘right way’ to mediate, this is an essential
step to ensure that everyone is on the same ‘process page’. Knowing what
you are going into and having that expectation met, will make it more likely that
good decisions can be made.

Cognitive: Time can be a factor even when the decision is clearly a strongly
good decision and every decision has a element of loss attached to it. For
example if someone chooses to buy a new car, while the car they choose may
be ideal and have all the features they desire, once the decision is made the
other choices of car that are available become lost. This can create a form of
disquiet which slows down the decision making process. Again the strategies
of good preparation, normalising the decision making process and allowing
time will enable the party to get to the green light.

Cognitive — Managing the Numbers: There is research which suggests that
there can be too much choice and that the magnitude of options or alternatives
can overwhelm a person leading them to a state of inertia. One of the
functions of the mediator is to assist the parties to see the problem clearly.
This is inherent in the facilitative model of mediation part of the function of the
mediator is to break the problem into manageable chunks, to assist with clear
articulation of each aspect of the problem and to collect and represent options
in a controllable manner.

Cognitive - Assimilation Bias, which is the tendency of individuals to see or
hear only that information that favours their position, and the Endowment
Effect, which refers to the tendency to over-value things in which one has a
property interest including the value of claims in dispute, are cognitive biases
which is likely for many people involved in a conflict. Being aware that the
parties are likely to have these bias’s will assist the mediator and the parties’
advisers to give appropriate weight to each party’s perspective and maintain
professional distance from the content of the dispute.

In summary, everyone in mediation is human and cognitive bias and other
factors can get in the way of making decisions. Taking precautionary steps by
adequately preparing for mediation, ensuring that everyone has the same
process expectations and managing factors that can make it difficult to make
good decisions, will result in higher satisfaction both with process and
outcome.

®
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Spain Reforms Arbitration Act
Calvin A. Hamilton
Gabriela M. Torres
|

Cutting edge for its time, the Spanish Arbitration Act of 2003 (the AAct)' was a
blend of the UNCITRAL Model Law, the ICC Rules of Arbitration, the French
Arbitration Law and the Swiss Arbitration Act. However, given the rapid growth
in the use of arbitration to settle disputes and the imperative role that the
Spanish courts have played in arbitration, the Spanish government saw fit to
introduce a series of changes to the AAct in the hopes of tackling existing
defects and so as to continue to promote the use of arbitration as an effective
and efficient manner in which to settle disputes. The amendments to the AAct,
which were the subject of intensive debates for over a year, went in to effect in
June 2011.

. Jurisdiction of Courts and Supervision of Arbitration?

Previously, the Courts of First Instance at the seat of the arbitration, which can
be compared to lower courts, had the jurisdiction to appoint arbitrators. This
faculty to judicially appoint and remove arbitrators now lies with the Regional
Superior Court of the autonomous community where the arbitration is seated.?
These same courts are also the appropriate venues for the filing of set-aside
applications. The goal here is for the 17 Regional Superior Courts in Spain to
become specialists in arbitration, create consistent jurisprudence and to
reduce the workload of the lower courts.

The Courts of First Instance have retained the faculty to provide judicial
assistance and the taking of evidence. However, they now also have the
power to enforce awards and resolve questions relating to “arbitral decisions.”

With respect to the recognition of foreign awards, or foreign arbitral decisions
the Regional Superior Courts have jurisdiction. If the issue is one regarding the
enforcement of a foreign award, the appropriate courts are the Courts of First
Instance.

II. The Arbitration Agreement

Except for reasons of public order, the courts are prevented from considering
exceptions regarding the validity of the arbitral agreement if said exception
was not raised, in respect of ordinary court proceedings, within the first 10
days of the term for filing the answer; in respect of verbal court proceedings,
within the first 10 days after the citation for the verbal court proceedings

The AAct now expressly allows for arbitration of corporate matters so long as
the company by-laws provide for an arbitration agreement approved by a two
thirds vote of the shareholders.

%
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The AAct particularly provides that challenges to corporate resolutions can be
resolved through an institutionally administered arbitration process by one or
more arbitrators to be appointed by an arbitration institution.”> Previously it was
the courts that would pronounce on the validity of arbitration agreements in
these instances.

In the event that the corporate resolution in question had already been
recorded at the Mercantile Registry, the AAct provides that the annulment of
corporate resolutions by award is recordable at the Mercantile Registry and
provokes the cancellation of any contrary previous recordings

lll. Arbitral Institutions and Arbitrators

The parties may entrust the administration of the arbitration and appointment
of arbitrators to public corporations and public bodies empowered to exercise
arbitral functions. Arbitral institutions must now, throughout the entire arbitral
proceeding, ensure the capacity, neutrality and independence of arbitrators.®
With respect to domestic arbitrations, previously, there were instances where
an arbitrator was required to be a practicing lawyer. The AAct now requires
that with respect to domestic arbitration at law, unless the parties agree
otherwise, a person appointed as a sole arbitrator be a jurist, a term used to
include academics and other legal professionals, not merely practicing
lawyers. Where a three member arbitration panel is involved, at least one
member should be a jurist. Finally court decisions with respect to the
appointment of arbitrators under this article are not appealable.’

Unless the parties agree otherwise, an arbitrator appointed cannot have
acted as a mediator in the conflict.®

Finally, arbitrators and arbitral institutions are now required to carry liability
insurance, which was not previously a requirement.’

V. Conduct of Arbitral Proceedings

Quite possibly, one of the most imperative changes is with respect to the
language of the arbitration, which previously presented a massive hurdle for
international arbitration in Spain. Under the new AAct, the parties are free to
agree the language of the arbitration. If no agreement is made, the language
must be the official language of the place where the proceedings are taking
place. If a party alleges it is not competent in that language, it has the right to
be heard in its native language. Witnesses, experts and other third parties
participating in the process can do so in their native language.'®

V. Making of an Award & Termination of the Proceedings

The previous AAct required that an award must be rendered within the time
period of 6 months extend- able for an additional 2 months. This, especially in
the case of complex and/or international commercial arbitrations, proved to
be an insurmountable obstacle which resulted in a multitude of set-aside
applications with varying results. Now, the expiration of the time limit to
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render an award does not affect the award itself as previously was the case;
except that the arbitrators can be subject to professional liability due to such
expiration."’

Where there is more than one arbitrator, the signatures of the majority of
members of the arbitral tribunal or that of its presiding arbitrator alone shall
suffice, pro- vided the reason for any omitted signature is stated. The award
shall be deemed made in writing when its con- tents and signatures are
recorded and accessible for subsequent consultation in an electronic, optical
or other type of format.

The award shall be motivated, and it shall state its date and the place of
arbitration.

However, the AAct no longer requires the inclusion of a dissenting opinion.
Previou§I2y, the law expressly stated that an award could include a dissenting
opinion.

Where an award resolves issues beyond its scope, the AAct permits the
partieséo request a partial correction within 10 days of the issuance of the
award.

VI. Insolvency Proceedings

Previously, the commencement of insolvency proceedings voided arbitration
agreements and only those arbitrations which had commenced prior to the
initiation of the insolvency proceedings could continue. Now, the arbitration
agreement survives and the arbitration may commence even after the initiation
of insolvency proceedings. However, a court can stay arbitration where the
same poses a danger to the insolvency proceedings.

VII. Annulment Proceedings

One of the problems that the Spanish courts encountered was the influx of set-
aside applications based on allegations of violation of public policy. The AAct
now requires that the specific reason or violation be proved.

The AAct also revises the procedures for annulment of the award. The AAct
maintains the classification of the proceedings as verbal. The allegations are
written and presented to the secretary of the respective Regional Superior
Court who, rather than the judge as previously foreseen, is responsible for the
organization of the different phases of the procedure. There is an oral hearing
before the judge if specifically requested.

VIII. Interim Measures

The AAct specifically provides that persons with standing may apply to the
arbitral tribunal for interim measures. Persons with standing include, parties to
the arbitration agreement; persons who are party to arbitration proceedings in
Spain; or persons who have petitioned the Spanish courts to give effect to an

$$
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arbitration clause.
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Under the AAct, disputes between public bodies and the central Government
which are considered to be "relevant" must be decided exclusively through
arbitration. "Relevant" disputes are those that might result in a multitude of
claims, those involving amounts over 300,000 EUR, or those of public interest.
The law foresees the resolution of disputes by a Commission presided over by
the Minister for the Office of the President and which membership includes the
Ministers of Finance and Justice, in addition to the Ministers of the disputing
bodies. The decision of the Commission is binding and not subject to appeal.

X. Overview

Because arbitration as a dispute resolution mechanism has gained popularity
over the last decade, the old law needed to be revised so as to keep pace with
the evolution in this area of the law. When changes to the AAct were first
drafted in 2010, they were initially more extensive than the changes actually
enacted. However, while most changes are welcomed, current arbitration
practitioners feel that they do not go far enough.

Two of the criticisms include the deletion of the requirement to include
dissenting opinions, although in practice there will continue to be dissenting
opinions, and the exclusion of the reference to 'manifest' to delimit acts which
constitute a violation of public policy. The draft law had included the reference
to 'manifest' to describe the public policy violations that would give rise to
annulment for this motive. The AAct removed the reference requiring only that
the allegation be proved.

| Ley 60/2003, de diciembre, de Arbitraje.

2 Article 8.

3. Sala de lo Civil y de lo Penal del Tribunal Superior de Justicia de la Comunidad Autonoma. *

4 "Arbitral decisions" referring to decisions relating to the correction, clarification or
other procedural issues.

5 Article I'1.

6. Article 14.

7. Article I5.

8. Article 17.

9. Article 21.

10.  Article 28.

Il.  Article 37.

12. Article 37.

13.  Article 39.n

D
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The Leaky Buildings Crisis — Understanding the Issues

The size of the leaky buildings problem is significant. It has been estimated that

approximately 42,000 New Zealand homes are currently affected. THE LEAKY
BUILDINGS

. " . . CRISIS

The Leaky Buildings Crisis — Understanding the Issues examines the leaky UNDERSTANDING THE ISSUES

buildings crisis from the perspectives of experts in the areas of law, public
health, economics, sociology, property valuation, building regulation,
construction and dispute resolution.

The book is intended to be a resource that will provide people from all walks of
life with the opportunity to read expert commentary on one of the most
significant problems currently facing New Zealand.

It is also essential reading for those who wish to come to an understanding (or
to deepen their understanding) of the causes, effects, and possible solutions to
this crisis.

The book will be an invaluable source of information for lawyers, judges, dispute resolution professionals,
engineers, architects, builders, regulators, policy analysts, policy-makers in central and local government,
academics, students, and owners of leaky buildings.

CONTENTS

Part 1 Legal, Regulatory and Systemic Failure and the Leaky Buildings Crisis
Part 2 Impacts of Leaky Buildings Crisis

Part 3 The Law and the Leaky Buildings Crisis

Part 4 Dispute Resolution Options THOMSON REUTERS
Part 5 The Remedial Process

Part 6 Legal, Regulatory and Systemic Failure — An Ongoing Problem?

For a detailed list of chapter contents, visit www.thomsonreuters.co.nz/catalogue. AVAILABLE DECEMBER 201 |
5P *>?0@@ A8 *

THIS BOOK ALSO INCLUDES: & , "D + "B
www.thomsonreuters.co.nz/catalogue
. Table of Statutes and Regulations OTHER WAYS TO ORDER
. - service@thomsonreuters.co.nz
Table of Cases 2 0800 10 60 60

. Subject Index
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Willams and Kawharu on Arbitration

C " $ is the first comprehensive, in-depth analysis of the

law and practice of domestic and international arbitration in New Zealand. It also WILLIANS C RAWHARG
analyses New Zealand’s growing involvement in international investment treaty ARBITRATION
arbitration. This work is destined to become an indispensable aid to those practising in S

these areas. It is written primarily for practising lawyers, arbitrators and judges but will
also provide an invaluable resource for students of arbitration. Since New Zealand is
an UNCITRAL Model Law jurisdiction it will also be of interest to arbitration specialists
in other Model Law countries, especially those in the Asia-Pacific region.

The book is divided into four parts, covering: Ll

. the nature and sources of arbitration law including the origins of the Arbitration Act 1996 and the role of the
court;

. the Arbitration Act 1996 and its amendments;

. international commercial arbitration; and

. investment treaty arbitration.

The authors bring to this task extensive practical and theoretical knowledge of both
domestic and international arbitration. David A R Williams QC, is a member of Bankside
Chambers (Auckland and Singapore) and Essex Court Chambers, London and is widely
regarded as New Zealand’s foremost international arbitrator. He is an Honorary Professor
of Law at the University of Auckland where he has taught international arbitration for many
years.

Co-author, Amokura Kawharu, studied arbitration at Cambridge University and practised
law in Auckland and Sydney. She now lectures in arbitration at the Auckland Law School.
She has published many articles on arbitration in leading overseas journals including
Arbitration International and is a frequent speaker at arbitration events in New Zealand
and overseas. With David Williams, she writes the arbitration section of the New Zealand
Law Review.

All of the contributing authors have extensive international arbitration experience with some of the world’s
leading international arbitration law firms. Campbell Walker practised in Paris with Shearman and
Sterling, Daniel Kalderimis practised in London with Freshfields Bruckhaus Deringer LLP, and Anna Kirk
practised in London with Herbert Smith LLP.
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ARBITRATORS’ AND MEDIATORS’

AMINZ

INSTITUTE OF NEW ZEALAND INC

Arbitration Seminar
With
Professor Doug Jones Awm FciArb FIAMA
Arthur L. Marriott QC, Derek Firth, Gonzalo Flores,
Royden Hindle, Daniel Kalderimis, Anna Kirk, Karen Mills, Hon. Barry
Paterson CNZM, OBE, QC, Campbell Walker.
Chaired by David A R Williams QC

Auckland 22 February 2012, 1.00pm — 5.30pm

Proudly Sponsored by the

' New Zealand Dispute Resolution Centre (NZDRC) == =;
X and the
NZDRC New Zealand International Arbitration Centre (NZIAC) NZIA

NEW ZEALAND DISPUTE RESOLUTION CENTRE

- NEW ZEALAND INTERNATIONAL ARBITRATION CENTRE
TE POKAPD MO TE WHAKATAU TAUTOHE O AOTEAROA

TE POKAPD WHAKATAUNGA TAIAO O AOTEAROA

This Seminar is useful for: Arbitrators, In-House Counsel, Commercial Lawyers, Adjudicators, Litigators

This Seminar will cover:

. Managing document disclosure in Arbitration,
. International Convention for Settlement of Investment Disputes (ICSID) Arbitration
. Counsels’ View of the Arbitrator and Arbitrators’ Views of the Counsel with leading New Zealand and

International Arbitrators and Counsel

The Seminar will enable you:

. To better understand how to deal with discovery and document management in arbitrations

. To better understand ICSID and how it pertains to NZ

. To gain insight into what Counsel expects of Arbitrators and what Arbitrators expect of Counsel
Format:

The Seminar will provide a mix of lecture, panel discussion and analysis
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Registration Form—Arbitration Seminar

wWww.aminz.org.nz

Complete this form and fax to AMINZ: 04 4999 387

Complete this form and post to AMINZ, PO Box 1477, Wgtn 6140
Call AMINZ on 0800 426 469

P # $% %! & P "(# $% %!
& # $% %! & (# $% %!

Please register me for the seminar and symposium in Auckland on 22 February 2012

% 2333333333 33333333333333333333333111111111I)))

2220333333 *DDIIIIDIDH L 3I33333331))))
%, " 2333333333331333333333313) 133331331313111)33)) D)
% 23333333 3333333333313 )1333333333313131111)) D))

233333333333333333313333313133133333313313))))
I3333333313333333333333333133131333)) - IIIIIIII)

Payment accepted by:
O Cheque
[ Credit Card — we accept Visa or Mastercard only (please complete details below

[ Direct Credit — Account No. 02 0568 0419074 000

Please charge my credit card . O H - "0
Name on card: Expiry Date: _ /
. OO0 OOOO0O OOO0O O0O00
Amount: S Signature
Information
. P ,, until 5.00pm, Friday 27 January 2012.
. % "/ "/ for updates on the seminar.
. Prices are GST inclusive.
. H#"%0% """ % *%0% "0%! apply. Registrations are accepted strictly on a first come /

first served basis.
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01 "2 % ", please contact Keri Morris at AMINZ — phone 0800 426 469 or email
3 4%"/ "/
+ "- " for a full refund less a $50 service fee must be received in writing 3 weeks prior to
the seminar. Thereafter no refund will be provided. Registrations are transferrable to another
person for the course.

+ 5 " : Attendance qualifies for 6 points towards the AMINZ CPD compliance programme.
AMINZ reserves the right to alter the programme as necessary.

The location of the seminar will be advised in due course.

www.aminz.org.nz

Arbitrators’ and Mediators’ Institute of New Zealand Inc
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VICTORIA STREET WEST Contributions to are welcome. ReSolution® is published
AUCKLAND 1142 four times a year in March, June, September and December. Readers
NEW ZEALAND are invited to submit material to be considered for publication by
Phone: (09) 486 7153 email to the editor at editor@nzdrc.co.nz . Contributions may
Fax: (09) 486 7144 consist of articles, case notes, book reviews, news of forthcoming

E-mail: registrar@nzdrc.co.nz events and other matters of interest to readers. Contributors are

entirely responsible for the accuracy of case names and citations,
quotations and other references, spelling etc. All contributions should

7T\ ) be in final form and in word format.
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<D < <D doubt as to whether a proposed use is covered by this licence please
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is published by NZDRC and NZIAC. ReSolution® is a newsletter and
does not purport to provide a comprehensive analysis of the subjects covered or to
constitute legal advice. ReSolution® is intended to promote and engender discussion,
debate, and consideration of all matters in relation to the development and
application of the law, the resolution of disputes, and the processes that are used for
the resolution of those disputes. Articles, commentaries and opinions are intended to
raise questions rather than to be emphatic statements on the subjects covered and
the views expressed are the views of the author and are not necessarily those of the

directors, servants and agents of NZDRC or NZIAC.

Information published is not guaranteed to be correct, current or comprehensive and
NZDRC and NZIAC accept no responsibility for the accuracy of any information
published in ReSolution® and no person should act in reliance on any statement or
information contained in ReSolution®. Readers are specifically advised that specialist
legal advice should be sought in relation to all matters in relation to, or in connection

with, the subjects covered and articles published in ReSolution®.




